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DAVIS vs. SMITH. 
e 

1. Where the issue is the capacity of the contractor to make a contract, 
and the evidence, to say the least of it, is as strong on one side as the 
other, and no rule of law has been violated in submitting the case, and 
there have been two concurrent verdicts of special juries against the 
contract, and the presiding Judge has refused to grant a new trial, this 
Court will not interpose to award a rehearing. 


In Equity, in Greene Superior Court. ‘Tried before Judge 
Harris, at March Term, 1860. On the Appeal. 


This was a bill in equity, by James Smith, administrator 
of Peter Clarke, deceased, against Josiah Davis, to set aside 
a certain deed executed by complainant’s intestate in his life- 
time, conveying all or most of his estate to said Davis, upon 
consideration that Davis would maintain and support him 
during his life. The bill sought to set aside, vacate and an- 
nul said conveyance, on the ground that Clarke was an old 
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man, in feeble health, and of such an imbecile mind, and at 
the time said deed was executed that he was incapable of 
making a contract or of managing his affairs. 

Defendant answered the bill, denying that he used any im- 
proper means, or held out any inducements, or resorted to 
any fraud, in procuring, or causing Clarke to make the con- 
veyance aforesaid. 

Complainants introduced and swore several witnesses, all 
of whom testified in substance that they believed Clarke, at 
the time of the execution of said deed, to be incapable of 
making a contract, on account of weakness and imbecility of 
mind. It appeared that at or about the time the deed was 
made, that Clarke removed from where he had before been 
residing in the country, and went to live with Davis in the 
village of Greensboro’, who supported him comfortably, and 
provided for all his wants and necessities until his death, 
which occurred on the 10th September, 1854, a few months 
after the execution of said deed; that Smith, the complain- 
ant, was the son-in-law of Clarke, having married a daugh- 
ter who is still living. 

Defendant examined several witnesses who testified that 
they were acquainted with Clarke, and although a man of 
rather weak mind, they regarded him as fully competent to 
manage his own affairs and capable of making contracts. It 
further appeared that Martha, one of the negroes, died short- 
ly after the execution of the deed, and that Wynne was of 
very little use or value. 

The jury found for the complainant, decreeing that the 
deed of conveyance be set aside and annulled, and that de- 
fendant surrender and deliver up the property, with its in- 
crease, to complainant. 

Defendant moved for a new trial on the ground, that the 
verdict was contrary to law and evidence, and the charge of 
the Court. 

The presiding Judge refused the motion for a new trial, 
pronouncing the following judgment: “I do hereby, after 
much consideration, refuse to grant a new trial, upon the 
ground, that after two concurrent verdicts by two special ju- 
ries for complainant, I ought not to disturb the verdicts and 
reopen the litigation, unless the findings were so palpably 
against evidence, and flagrantly violative of law as to require 
arehearing. I cannot so consider them.” 
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To which decision, refusing and overruling the motion for 
a new trial, counsel for defendant excepted, and assigned the 
same as error. 


Aveustus REEsE & F.C. FULLER, for plaintiff in error. 
PuILuiP B. Roxwinson, contra. 
By the Court—LumBx1n, J., delivering the opinion. 


There is no complaint that this case was not fairly submit- 
ted by the Court to the jury. On the contrary, one of the 
errors assigned is, that the verdiet was contrary to the charge 
of the Court. 

Was the verdict strongly and decidedly against the weight 
of evidence ? 

The witnesses on both sides are of the most reputable char- 
acter ; they differ as to the capacity of Clarke to make a con- 
tract. Who is to decide between them? We answer em- 
phatically, the jury. 

Ambrose Hutchinson testifies, that Clarke was incapable 
to make a contract, and he assigns very sufficient and satis- 
factory reasons for this opinion. Dr. C. M. Park, the family 
physician of Clarke, concurs in this opinion. Dr. Curtright, 
who had known Clarke for thirty years, and who had been 
his family physician, previous to Dr. Park, swears to his in- 
capacity to make a contract, and this witness declined to 
make a similar arrangement with him, respecting himself and 
property. Ina short time afterwards, Clarke cried like a 
child, saying, the world could not make him give his property 
away from his children, and yet in two hours after this, he 
proposed to give his property to Mr. Griffin, who had accom- 
panied Clarke to the house of witness. John Robbins con- 
firms the testimony of the other witnesses, and states, that 
Clarke made the same proposition to him that Davis accep- 
ted. John J. Zachray, who knew Clarke well, swears posi- 
tively to his incapacity to make a contract, on account of the 
unsoundness of his mind. Phillip Clements, who proves 
Clarke to have been eighty years old, establishes also, his 
mental incapacity. James Smith concurs fully with the other 
Witnesses who were examined as to the incapacity of Clarke 
to make a contract. 
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Some four or five gentlemen of the highest respectability, 
residing in Greenesboro’, some of whom were present at the 
execution of the contract, and who saw Clarke frequently af- 
ter he came to reside in Greenesboro’, and two of whom at- 
tended upon him as physicians, are of the belief that Clarke ° 
was capable of making a contract. We must say, however, 
and in this we are abundantly supported by the record, that 
the opportunity for judging of the state and condition of 
Clarke’s mind was much better on the part of the witnesses 
for the complainant, than those offered to support the deed, 
and the discrepancy between them may be accounted for in 
this way. In this and all similar cases, it is the peculiar 
province of the jury to judge of the weight of the testimony, 

When we take into consideration the fact, that the price 
paid for this property was grossly inadequate, according to 
the proof, that this imbecile old man was well taken care of 
by his children ; from whose custody he was removed by a 
stranger; that two special juries of the county have concur- 
red in pronouncing against this transaction, and that his 
Honor, the presiding Judge, has refused to disturb their find- 
ing, we cannot doubt that it becomes our duty to acquiesce 
in the judgment of the Court refusing to grant the motion 
for a new trial in this case. 


Judgment affirmed. 
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CARSWELL vs. WARE eé al. 


1. J. W., a parent, intending to divide and give off his negroes, made an 
allotment, in which certain negroes fell to the share of his son, J. M. W.; 
the negroes were not present. J. M. said to his son that he might send for 
the negroes when convenient, but retained the possession, and never de- 
livered them to J. M. W., but he subsequently conveyed the negroes by 
deed to one in trust for the children of J. M. W. The negroes were sub- 
sequently levied on under executions against J. M. W., and were claim- 
ed by the trustee. Held, that the gift was not complete in J. M. W. 
for want of delivery, and that they were not subject to the payment of 
his debts. 


Claim, in Wilkinson Superior Court. Tried before Judge 
HANSELL, at April Term, 1860. 


This was a claim interposed by James M. Ware a trustee 
of the children of John M. Ware, to certain negroes levied 
on by virtue of an execution in favor of John G. Gates, and 
transferred to Samuel M. Carswell, against John M. Ware, 
the father of the alleged cestwi que trusts. Samuel M. Cars- 
well dying pending the litigation, Matthew J. Carswell, his 
administrator, was made a party in his stead. 

The fi. fa. was dated 11th October, 1855. Transferred 
for value received by Gates to Samuel Carswell, 19th Dee., 
1856. Levied 6th January, 1857, “ On the following negroes, 
to-wit: Sarah, John, Nellie, Caroline and Susan, as the prop- 
erty of the defendant, pointed out by E. Cumming, Esq.” 

It was agreed by counsel on both sides, that the other 
cases pending and involving the same questions as presented 
in this case be considered at issue. and abide the result of 
this case, and that the testimony taken by commission in each 
and all of those cases, be read in this. 

The testimony is voluminous, and it is deemed unnecessary 
to set it out. Suffice it to say, that the plaintiff in support 
of his right to subject the negroes to the lien of his fi. fa. re- 
lied upon the effect of a division made by James Ware of his 
slaves amongst his children in December, 1854, at which time 
those in controversy were allotted and assigned to John M. 
Ware, one of the sons, and contended that upon said division 
the negroes vested in, and became absolutely the property of, 
said John M., and subject to judgments against him. Claim- 
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ant insisted that although there was a division and allotment 
of the negroes by James Ware, at the time mentioned, amon 
his children, yet that there was no delivery of the lot intend- 
ed for John M., and that before there was any delivery vest- 
ing title in him, or extinguishing the title of said James 
Ware, the father, he executed a deed conveying said negroes 
to the children of said John M. Ware, and constituted James 
M. Ware trustee for said children, and that such was his in- 
tention at the time. The question in this case was, whether 
there had been such delivery of the slaves to John M. Ware 
at, and after the division, and before the execution of the 
deed to the children, which took place a few days after the 
division as to vest title in him ? 

The jury found in favor of the plaintiff in ft. fa., and that 
the negroes were the property of John M. Ware and subject 
to the executions against him. 

Claimant moved for a new trial on the following grounds: 

Ist. Because the verdict was contrary to law and the charge 
of the Court. 

2d. Because the verdict was decidedly and strongly against 
the weight of evidence. 

3d. Because the Court erred in admitting the sayings of 
James Ware, the father of defendant in fi. fa., and owner of 
the negroes, as testified to by John G. Gates, which sayings 
were made after the division, and after the gift of the negroes 
was alleged to have been made to his son John M. Ware. 

4th. Because the Court charged the jury, that there might 
be aconstructive delivery to John M. Ware—that delivery 
may be actual or constructive. 

After argument, the presiding Judge sustained the motion, 
set aside the verdict and ordered a new trial, on the ground 
that said verdict was decidedly and strongly against the 
weight of evidence. 

To which decision counsel for plaintiff excepted. 





Cocuran & Cummine, J. R. Cocoran & Junius WING- 
FIELD, for plaintiff in error. 


N. A. CARSWELL, DEGRAFFENREID & RUTHERFORD, 
contra. 
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By the Court——Lyon, J., delivering the opinion. 
James Ware, the father of John M. Ware, the defendant 


in execution, called his children together one day in the lat- 
ter part of the year 1854, and made an allotment of his ne- 
groes, for the purpose of division and distribution among 
them. In that appointment, the negroes levied on fell to 
the share of the defendant... The negroes do not appear to 
have been present at the time. After the allotment, James 
Ware, the father, said to John M. that he could send for the 
negroes whenever it was convenient ; he also said at that time, 
and frequently before, that the part which fell to John M. 
he intended to settle on the wife and children, or the children 
of John M. This share, so ascertained, was worth more 
than an equal one, and he was required to pay in some money 
to make it equal, and he did, on that day, pay over to one 
of the other distributees something like $150 00; but whether 
he paid it out of his own money, or out of the proceeds of 
one of the negroes named Sam, that his father sold to Brenton 
Ware after the division, is not very clear. Most likely from 
his own money. He further retained the possession of all 
the negroes for a week or two after to finish gathering his 
crop. There was no other delivery or act done that might 
amount to one, than what I have stated. James Ware sub- 
sequently refused to deliver the possession to John M., but 
conveyed them by deed, and delivered the negroes to James 
M. Ware, in trust for the children of John M. These are 
all the facts, and the substance of all the testimony which it 
is necessary to notice. And upon them the question arises, 
whether the title to the negroes vested in John M. Ware, so 
as to subject them to the payment of his debts? That ques- 
tion depends entirely on the fact, whether the negroes were 
delivered to John M. in his own ‘right, or whether the per- 
mission given to John M. to send for the negroes amounted 
to a delivery? and that is the whole question in this case. 

1. There is no doubt but that James Ware intended to 
give the negroes, but whether to John M. or to his children, 
is not equally clear; the weight of testimony is, that he in- 
tended to give them to his children, and not to him. I 
might say almost overwhelmingly so; but whether the one 
way or the other, it is not necessary to inquire, as we hold, that 
the gift was not good, as a gift to either, for want of delivery, 
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but that the title, notwithstanding the intention of James Ware 
in making the allotment, remained in him until it passed out 
by the deed and delivery under it to James M. Ware, in trust 
for the children of John M. To constitute a good parol gift, 
there “‘ must be an actual delivery, so far as the subject is ca- 
pable of delivery. It must be secundum subjectam materiam, 
and be the true and effectual way of obtaining the command 
and dominion of the subject. If the thing be not capable of 
actual delivery, there must be some act equivalent to it. The 
donor must part, not only with the dominion, but with the 
possession of the property.” 2 Kent, 438. In Hawkins vs. 
Blewett, 2 Esp., 663, the possession of the thing was actually 
given, but because the thing, the box given, was sent back to 
the donor the next day, at his request, to enable him to get 
a pair of breeches out of it, the Court held, that the gift was 
not good, as the donor had not parted with the dominion of 
the thing intended to be given. In Bunn vs. Markham 7 
Taunt, 230. A person supposing himself to be in eatremis, 
caused India bonds, bank-notes and guineas, to be brought 
out of his iron chest and laid on his bed; hethen caused them 
to be sealed up in three parcels, and the amount of the con- 
tents written on them, with the words, “for Mrs. and Miss 
Clifton,” the plaintiff; he then directed the brother to replace 
them in the iron chest to be locked up, the keys to be sealed 
up and directed ‘ to be delivered to J,” (his solicitor and one 
of the executors) after his decease, and replaced in his cus- 
tody, near his bed ; and afterwards spoke of this property as 
given to the plaintiffs; the Court held, that this was not 
donatio causa mortis, for want of a sufficient delivery and 
continuing possession. Chancellor Gibbs said, “There is no 
case which decides that the donor may resume the possession 
and the donatio continue ; but all the cases agree, that if the 
donor resumes the possession, it ends the gift.” Both of 
these were cases of gifts causa mortis, but the rule as to de- 
livery is the same, whether it be gift inter vivos or causa 
mortis, 2 Kent, 438. In the case before us, the subject be- 
ing negroes, was perfectly capable of an immediate delivery. 
There was nothing to prevent it ; but there was no actual de- 
livery, nor is it pretended that there was. John M. Ware 
did not get the possession, nor did he have the command or 
dominion: on the contrary, the possession and dominion re- 
mained with James Ware, so effectually, that John M. could 
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get neither. James Ware did tell John M. that he might 
send for the negroes when it was convenient. This was 
equivalent to his saying, “send for them, and I will deliver 
them ;” it amounted to a promise to give and nothing more; 
the locus penitentic still remained. No case was read to us 
on the trial; I have been able to find none, and I apprehend 
that noue can be found, in which such an act as this was ever 
held to amount to a gift or change of title. 
Judgment affirmed. 





PATTEN vs. NEWELL. 


1, A charge, not warranted by fact, is error. 

2. Parol evidence is incompetent to prove that a draft, payable to the 
order of P. generally, was intended to be negotiated at bank. 

8. The drawer is not discharged from his liability on a draft on the 
ground that the holder did not present it for acceptance or payment at 
the proper time, unless he is injured thereby. 


Case, in Baldwin Superior Court. Tried before Judge 
LamaR, at March Term, 1860. 


This was an action by Richard Patten, for the use of Sea- 
born Jones, against Isaac Newell, on a draft drawn by New- 
ell, of which the following is a copy: 


“ GoRDON, lst December, 1855. 
‘Sixty days after date please pay to the order of Richard 
Patten, Esq., sixteen hundred dollars, and charge to account. 
“ Yours respectfully, 
“Isaac NEWELL. 
“To Messrs. Reese, Davis & Long, 
“ Savannah, Ga.” 


The declaration contained a count for money paid to 
Reese, Davis & Long, for defendant, and at his instance and 
request, amounting to eighteen hundred dollars. 
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The defendant pleaded the general issue ; and further, that 
at the time the draft sued on fell due, defendant had funds in 
the hands of Reese, Davis & Long; and further, that de- 
fendant had a right to notice of the dishonor of said draft, 
being a paper owned by the Marine Bank, and that there was 
no transfer by which the action could be maintained by the 
plaintiff; and payment. 

The testimony being closed, the Court charged the jury, 
that if they believed that the draft bore evidence on its face 
of an erased and obliterated acceptance, then plaintiff must 
account for, and explain the same before he could recover. 
The Court further charged, that if the jury believed, from 
the evidence that it was a bank transaction, then defendant 
was entitled to notice of non-acceptance, and if said notice 
was not given, defendant was not liable, even if the accep- 
tance was for accommodation, of which they must judge from 
the proof. To which charge plaintiff excepted. The jury 
found for the defendants; whereupon, plaintiff tenders his bill 
of exceptions, assigning as error said charge. 








W. McKIn-ey, for plaintiff in error. 
KENAN, contra. 
By the Court.—Lyon, J., delivering the opinion. 


This suit was on a draft, of which the following is a copy: 





“ Gorpon, December Ist, 1855. 
“Sixty days after date, please pay to the order of Richard 
Patten, Esq., sixteen hundred dollars, and charge to ace’t of 
“ Yours respectfully, 
“Isaac NEWELL. 
“To Messrs. Reese, Davis & Long, 


“ Savannah, Ga.” 


The draft was never presented for acceptance or payment, 
but was discounted by Patten, and money enough given to 
him by Newell, which, with the proceeds of the draft so dis- 
counted, would make up the sum of $1,800 00. And this sum 
of money was remitted by Patten to Reese, Davis & Long, to 
the credit of the drawer and defendant. Newell had no 
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funds in the hands of the drawers, either at the drawing or 
maturity of the draft for its payment, but was otherwise in- 
debted to that firm. On the lst February, 1856, about the 
time the draft matured, the drawers acknowledged the receipt 
of $800 00 to the credit of the defendant, but that sum was 
insufficient to pay either this draft or his other indebtedness 
to the firm. That firm also received from him, on the 15th 
February, 1856, $1,300 00; but that was too late to save this 
draft from dishonor, and seems, also, to have been on some 
special account. 

There was a contest in the Court below, on the trial, as to 
whether there had not been an acceptance of this draft, and 
that acceptance stricken from the paper by erasure. The 
Court did not undertake to decide that question by an inspec- 
tion of the paper, but submitted it to the jury, with the fol- 
lowing instruction: “ If they believed the draft bore evidence 
on its face of an erasure or obliterated acceptance, then plain- 
tiff must account for, and explain the same, before he could 
sustain an action and recovery thereon.” For the purpose of 
getting the question involved in that charge, before this 
Court, and determined on its merits, counsel, by agreement, 
submitted the original paper to us for inspection. 

1, From a careful examination of the original paper sued 
on, thus submitted, we are clear that no such acceptance, era- 
sure or obliteration appears on the face of the paper. There 
has been a very heavy erasure, in ink, of some indorsement 
from the back, that shows darkly through the paper, and the 
jury must have been misled by that appearance. The face of 
the paper was smooth, and had evidently not been written 
upon, other than the draft itself. So we think the charge 
was unwarranted by the fact, and erroneous. 

The Court also charged the jury, that if they believed, 
from the evidence, that this was a bank transaction, then de- 
fendant was entitled to notice of non-acceptance, and if no 
such notice and protest was proven by plaintiff, defendant was 
not liable. 

2. Whether the paper was intended to be negotiable in 
bank, or was a bank transaction, does not appear from the 
paper itself, and parol evidence was inadmissible to establish 
that fact. Stubbs vs. Goodall, 4 Ga., 106, was then no 
legal evidence of the fact before the Court to authorize that 


VoL. xxx—19, 
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part of the charge. But there is a more serious objection to 
the charge. 

3. This controversy was between the holder and the drawer, 
and as between them, the drawer is not entitled to notice of 
non-acceptance or of non-payment, whether the paper was a 
‘“ bank transaction” or not, unless the drawer has sustained 
some injury in consequence of a failure to demand payment 
at a proper time. Daniel vs. Kyle & Barnett, 1 Kelly, 304; 
same case, 5 Ga., 245. If, for instance, the defendant had 
funds in the hands of Reese, Davis & Long, for the payment 
of this draft, and by reason of the non-presentation of the 
paper to them for payment, and want of notice to him of the 
non-payment, these funds were lost to him from the failure 
of the drawers or otherwise, then, in that or the like case, 
his liability on the paper would be gone. To be discharged 
from liability, the drawer must sustain actual injury from the 
act or neglect of the holder. Nothing of the sort exists in 
this case. The proof shows that he had no funds in the 
hands of Reese, Davis & Long to meet the draft. He lost 
nothing by the non-presentation, either for acceptance or pay- 
| ment, 
| Counsel for defendant insist, that although the charge of 
the Court might be erroneous, the verdict of the jury was 
right upon the merits; that is, that the draft had been paid 
to Reese, Davis & Long, who were partners of Patten, the 
holder, and that being so, this Court ought not to disturb the 
verdict. We cannot ayree with the counsel, for there is not 
one particle of evidence showing that the draft or any part 
of it was paid either to Reese, Davis & Long, or to Patten, 
but to the contrary. The witness, Hodges, says in answer 
to the 6th direct interrogatory, that the charge for $1,800 00 
is not just. True, it is not, and the plaintiff does not claim 
it. It was only put in the declaration by plaintiff to fall 
back on as money advanced for defendant in case the Court 
should hold that he could not recover on the draft. All that 
the plaintiff claims is the amount due on the draft; and, to 
our minds, the evidence is very clear that that amount is still 
due, and unpaid by the defendant. 

Judgment reversed. 
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HAMMOND vs, CANDLER. 


1. Allconveyances and contrivances for carrying a slave out of Georgia and 
bringing him back as a free man, to be added to the free negro popula- 
tion of the State, are void; and the status of the negro remains just 
what it was before the first step in the process was taken. 

2. A slave cannot acquire freedom in this State by lapse of time. 


Escheat of Free Negroes, and motion for New Trial, in 
Baldwin Superior Court. Tried before Judge Lamar, Feb- 
ruary Term, 1860. 


This was a proceeding by John Hammond, Ordinary of 
Baldwin county, and ea officio escheator thereof, to condemn 
escheat certain negroes, as being the property of a free man 
negro, Joe. 

Candler interposed a claim, as owner of these negroes, and 
denying that they were free. 

There was a trial at February Term, 1857, and verdict for 
escheator. Claimant moved in an arrest of judgment, on the 
ground that the jury who rendered the verdict were not 
sworn as required by Act of 1819. The presiding Judge 
sustained the motion, and counsel for the escheator excepted, 
and the Supreme Court reversed the judgment of the Court 
below, and remanded the cause. At the next succeeding 
Term of the Superior Court, (August, 1857,) but after the 
judgment of reversal by the Supreme Court aforesaid, counsel 
for claimant moved for a new trial, on the ground that the 
jury were not sworn as provided by law in escheat causes, 
and because the contract between Joe, the alleged free negro, 
and his master for his manumission was void, and that the 
Court erred in allowing the deed of manumission to be read 
in evidence to the jury. 

The presiding judge refused the motion for a new trial, 
and counsel for claimant excepted, and the case again came 
up to the Supreme Court. That Court again reversed the 
judgment of the Court below. 

For a more full statement of these adjudications, and the 
reasons for them, see 23d Ga. Rep., p. 493, Candler vs. Ham- 
mond, 

The case being thus remanded the second time, counsel for 
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claimant amended their motion for a new trial, adding, as ad- 
ditional grounds— 

Ist. That the verdict was contrary to law. 

2d. That the verdict was contrary to evidence. 

3d. That the deed or bill of sale executed by Thaddeus G, 
Holt to Thomas Butler, in the State of Georgia, conveying 
the negro Joe, was in violation of the laws and policy of the 
State, and in fraud thereof, as the said bill of sale was with- 
out consideration proceeding from Butler, but that the money 
paid belonged to Joe, and that said bill of sale was thus made 
for the purpose of procuring the emancipation of Joe, by en- 
abling Butler to take him to New Jersey, and then have him 
manumitted agreeably to the laws of that State, and with the 
view to enable said negro when thus and then emancipated to 
return to Georgia, and to become domiciled again in this 
State. 

This motion for a new trial, thus amended, came on to be 
heard before the Honorable Henry G. Lamar, at February 
Term, 1860, of Baldwin Superior Court, when, after argu- 
ment, the presiding Judge granted the motion, and ordered a 
new trial. To which decision counsel for escheator excepts, 
and assigns the same as error. 


W. McKin ey, for plaintiff in error. 
Kenan & KENAN, contra. 
By the Court—StTepPuHEns J., delivering the opinion. 


The sole point on which this case turns is the status of 
this negro, Joe. Ifhe is a free man, these negroes who were 
bought with his money for him are subject to escheat under 
the statute against the holding of slaves by free persons of 
color. But if he is himself a slave, the statute does not ap- 
ply. Whether (he being a slave) these slaves, who are his 
property, belong to is master, upon the idea that the master 
owns his slave and all that his slave owns; or whether they 
yet belong to the persons from whom Joe bought them, upon 
the idea that his purchase of them is void from want of ca- 
pacity in him as a slave to make a contract, are questions 
not before us in this case. Our business is to decide whether 
or not they are subject to escheat, as being the property of 
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a free person of color. There is no difference nor dispute 
about the facts in the case. The only question is one of law, 
as to the status of Joe under the facts. We think he is a 
slave. He was a slave in 1821, the property of Thaddeus G. 
Holt. It is contended that he is free, first by virtue of a 
manumission of him in New Jersey by one Butler, who had 
previously bought him from Holt. The evidence on this 

oint leaves no doubt that the sale of him by Holt to Butler, 
and Butler’s quick succeeding manumission of him in New 
Jersey, with Joe’s immediate return thereafter to Georgia, 
were but the different steps in a plan for carrying Joe out of 
Georgia as a slave and bringing him back as a freeman. It 
was a piece of machinery intended to evade our statute 
against manumission, and we think it was void from the first 
step to the last in the series. The mischief at which the 
statute was levelled, and which we think it has cut up root 
and branch, was the increase of a free-negro population in 
the State, by converting slaves into free negroes. This was 
the object of the statute, and it declares that all conveyances 
or contrivances intended to evade its object shall be void. It 
would have been a perfectly legal transaction, if they had car- 
ried him out of the State and set him free outside, with a 
bona fide intention that he should remain out forever after- 
wards; but their intention from the beginning, that he should 
come back and be added to the free-negro population of Geor- 
gia, puts the sting of impotency and nullity into the whole 
proceeding, from the beginning to the end of it. The status 
of Joe is just what it was before the first step was taken in 
that scheme to have him added to the free-negro population 
of Georgia. 

2. But it was contended that he was free by lapse of time, 
he having been registered as a free man, and enjoyed the 
privileges of a free man ever since 1811. It is very clear 
that no statute of limitation is applicable to the case, and we 
are at a loss to know what common law principle can 
bar the owner from his right to a slave. Such a bar, 
instead of being found in our law, would be at war with the 
very object of the statute against manumission. Our law 
does not allow conveyances, nor contrivances, nor time, to 
convert a slave into a free man in Georgia, to swell the ranks 
of a population which the Legislature has carefully guarded 
from increase from any source whatever, save that of procre- 
ation. Judgment affirmed. 
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ROWE vs. WARE. 


1. In a suit against co-sureties, upon an issue of non est factum as to 
one of them, the others are not competent witnesses against him. 

2. The signature of a sealed instrument by an agent, the principal not 
being present, is not binding on the principal, unless the authority of 
the agent be under seal. 

8. No amount of errors will send a case back for a rehearing, when a 
different verdict could not stand for want of evidence to support it, 
Errors in such a case are immaterial. 






Debt on Guardian’s bond, in Wilkinson Superior Court. 
Tried before Judge HANSELL, at April Term, 1860. 


This was an action of debt brought by Freeman H. Rowe, 
Ordinary of Laurens county, for the use of James A. Wright, 
a@ minor, against John M. Ware, principal, and Charles 
Hooks, Love Herndon, Bartlett W. Bell and James Taylor, 
securities on a guardianship bond, given to said Ordinary 
for the faithful discharge of the duties of said John W. as 
guardian of James A. Wright, a minor child of John Wright, 
deceased. The declaration contained three assignments of 

‘ breaches of the condition of said bond: 1st. That said John 
M.., has failed to pay to the person lawfully authorized to re- 
ceive the same, the estate and funds which he received belong- 
ing to said minor. 2d. That said John M. failed to make 
regular returns of his actings and doings as guardian afore- 
said, as required by law. 3d. That he failed and refused 
upon demand, to pay and turn over to Young J. Anderson, 
the present guardian of said minor, the funds and estate of 
said minor. 

The bond is dated 3d July, 1854. 

The defendants, Herndon and Hooks, pleaded non est fac- 
tum—that they did not sign said bond, nor authorize any 
one to sign it for them—which plea or pleas, was verified by 
the oaths of the defendants respectively. 

The jury found the following verdict: ‘“ We the jury find 
in favor of Charles Hooks and Love Herndon, with cost of 
suit as to them, and we find for the plaintiff, Freeman H. 


Sn 
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i Rowe, Ordinary of Laurens county, for the use of James A. 
Wright, minor, the sum of two thousand eight hundred and 
iii ninety-nine dollars and ten cents, with cost of suit against 
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John M. Ware, principal, and Bartlett W. Bell, security, this 
6th April, 1860.” 

Taylor, it appeared, was not served with process, and no 
verdict or judgment was rendered against him. 

Plaintiff moved for a new trial upon the following grounds: 

Ist. Because the Court erred in overruling plaintiff’s mo- 
tion for a continuance of the cause, on account of the absence 
of Bartlett W. Bell, one of the defendants, who had been reg- 
ularly subpeenaed in due time to obtain his attendance at this 
term of the Court, who was absent without the consent of 
plaintiff, and by whom he expected to prove that thg defend- 
ant, Herndon, authorized James Taylor, a co-defendant, to 
sign his (Herndon’s) name for him to the guardian bond— 
the Court holding that Bell, if present, would not be a com- 
petent witness, 

2d. Because the Court erred in not allowing such parts of 
James Taylor’s depositions to be read to the jury as went to 
show that others of his co-defendants had authorized him to 
sign their names for them, and each of them, as securities to 
said bond. 

3d. Because the Court erred in overruling the objection 
made by the plaintiff, to the testimony of a witness, John R. 
Cochran, that there was another guardian bond given in re- 
lation to the estate of the minor, James A. Wright, to-wit: a 
bond executed by James Taylor as his guardian. This ob- 
jection was predicated upon the ground that if there was such 
other bond, that there was higher evidence of its existence, 
and that such evidence should be had, or a foundation laid for 
the introduction of secondary or weaker evidence. 

4th. Because the Court erred in allowing the witness, Love 
Herndon, to prove that there was a note made by John M. 
Ware, upon which Hooks was liable as security—the note it- 
self being the best evidence of that fact, and should be pro- 
duced, or proof made of its loss or destruction, which was 
not done. 

5th. Because the Court erred in charging the jury, that an 
authority from the securities to sign their names to the 
guardian bond must be in writing, under seal, if they were 
not present at the execution of the deed. 

6th. Because the Court erred in charging the jury, that if 
the parties were not present at the time the bond was exe- 
cuted, and had not given authority under seal to some one to 
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sign their name, then it required a writing by them under 
seal, to ratify the signature of their names to the bond by an- 
other, and in the absence of such ratification, it required 
some positive and definite act in relation to such signing of 
their names, and with a direct and certain reference thereto, 
to make it good against him, or to amount to a ratification of 
an authorized signing of their names. And further, that the 
Court erred in charging that “no such act was proven on the 
part of Charles Hooks, from which the jury could find that he 
had ratified the signing of his name, and that they must, there- 
fore, findgin his favor,” there being some evidence to show that 
Hooks did recognize the validity of the bond, and his liability 
as security thereto. 

7th. Because the verdict was contrary to law. 

8th. Because the verdict was contrary to evidence. 
F 9th. Because the verdict was contrary to the weight of evi- 

ence, 

The Court refused the motion for a new trial, and plaintiff 

excepted. 


Y.J. ANDERSON & Ext Cumming, for plaintiff in error. 
DEGRAFENREID & CARSWELL, contra. 
By the Court—StTEPHENS, J., delivering the opinion. 


1. Bell was not a competent witness against those sued as his 
co-sureties, on an issue of non est factum, tor the direct effect 
of his testimony was to fix themas sureties with himself, and so 
divide and lessen his own liability. There was, therefore, no 
error in refusing a continuance to get his evidence. 

2. The same reason does not apply to Taylor, for he was 
not served, and therefore was not to be bound to anybody 
nor anybody bound to him by the judgment; but another 
reason which disposes of all the assignments of error, ren- 
dered his proposed testimony incompetent also. His evidence, 
which was ruled out, was only proof of a verbal authority to 
sign the bond. The Court has before held that an authority 
under seal is necessary to authorize an agent to sign a sealed 
instrument. Whether the rule bea reasonable one or not, is 
not the question, it is tov firmly fixed in the law to be 
disturbed by Courts. It is a case for the Legislature only. 
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But it was said that the bond need not have been under seal, 
though in point of fact it was so, and therefore the seal might 
be disregarded. Notso. The question was, whether Taylor 
had authority to sign the names of Hooks and Herndon to 
this bond as it is—sealed as it is. Whether a bond without 
a seal (to use for convenience, a short but inaccurate phrase,) 
would be valid, has nothing to do with the case, for there 
was no such paper in the case. If Taylor ever signed such 
an one, we know nothing of it. Was he legally authorized 
to sign the bond ? is the question. He was not, and there- 
fore this bond does not bind them. 

3. Under this view it is useless to consider the other as- 
signments of error, for there was no evidence of authority to 
sign the bond, and a different verdict could not stand. No 
amount of errors will send a case back for a new trial, when 
a different verdict, if rendered, would have to be set aside for 
want of evidence to support it. It is worse than useless to 
give an opportunity to do that, which being done, must be 


undone. 





MORTON vs. PEARMAN. 


1. Under the Act of Feb. 20th, 1854, as amended and interpreted by the 
Act of Dec. 12th, 1859, neither the Superior nor the Supreme Courts 
are required to grant a new trial in any case for an immaterial error, 
‘or one not affecting the real merits of the case.” 


Attachment, in Jones Superior Court. Tried before Judge 
Harris, at April Term, 1860. 


Sarah L. Pearman instituted her action by attachment 
against Ezra D. Morton for breach of marriage promise— 
damages laid at five thousand dollars. The ground for suing 
out the attachment, as stated in the affidavit, was, that de- 
fendant “absconded.” Defendant appeared and traversed the 
truth of the affidavit, and denied that he absconded at the 
time said affidavit was made. 














282 SUPREME COURT OF GEORGIA. 


Morton vs. Pearman. 








This issue was submitted to the jury, who found for the 
plaintiff. Defendant moved for a new trial upon the follow- 
ing grounds : 

1st. Because the Court erred in its definition of the word 
“ absconded.” 

2d. Because the Court erred in its qualification of the charge 
requested by defendant’s counsel, and his comments thereon, 

3d. Because the Court erred in the remark made about 
the time the jury was retiring. 

4th. Because the verdict was contrary to law and evidence, 
and the weight of evidence. 

5th. Because the Court erred in admitting testimony that 
defendant had gone to Putnam county, and since had not 
been in Jones county, and that he now lived in Scriven or 
Effingham county. 

The following is the charge of the presiding Judge, re- 
ferred to in the motion for a new trial : 

The Judge said, that not finding a Law Dictionary by 
which he could give them the legal definition of the word 
“absconded,” he would give them what he understood by it. 
The word absconded, while it might include concealment, 
meant something more: that a man might abscond without 
leaving the county ; as when by absenting himself from home 
designedly to avoid personal service of a writ or an arrest. 
He further illustrates the popular idea of the word by the 
case of a runaway negro, of whom it is usually said that he 
absconds or has absconded, though he has not left the county, 
but merely absented himselffrom home. He further charged, 
that the jury were to consider the testimony, and if, from 
that, they were satisfied that defendant, being a single 
man, going about from place to place, with several places of 
residence, and being under a promise of marriage, they might 
presume that plaintiff had more reason for believing and 
swearing that he absconded, than if he had been a married 
man. 

Defendant’s counsel requested the Judge to charge, “ That 
a man may be absent from home even for a week at a time, ifon 
business, and intending to return, and a writ left at his resi- 
dence would be good service, and if they believed that such 
was the case here, then the attachment would not lie.” To 
which the Judge replied, “Certainly, in a proper case he 
might be absent for a month or a year and not abscond,” ad- 
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ding, “that there were three modes of commencing a suit: 
One by leaving a copy at the residence of defendant ; anoth- 
er by personal service, and the third by attachment ; and 
that they were to take into consideration all the circumstances 
of the case—the defendant being a single man, engaged to be 
married, having several places of residence, and if defendant 
has put himself in a condition where he could not have been 
served with bail process, then plaintiff has a right to sue out 
attachment.” 

As the jury were about leaving their box, counsel for de- 
fendant ebserved, that he thought his Honor had presented 
the sole alternative of personal service or by attachment, and 
had left out the other alternative of leaving a copy at defen- 
dant’s residence. To which his Honor replied, “ but that 
is not this case.” 

The Court overruled the motion for a new trial, and coun- 
sel for defendant excepted. 


JouHN RutuerrorD & Wm. T. Massey for plaintiff in 
error. 


Isaac HERNDON, contra. 
By the Court.—Lumpx, J., delivering the opinion. 


I shall not pause to inquire whether or not there may not 
have been some slight misdirection by the Judge in this case. 
By the Act of 12th Dec., 1859, (Pamphlet p. 48) it is de- 
clared that “ the New Trial Act of 30th Feb., 1854, shall not 
be so construed as to require the Superior or Supreme Courts, 
or either of them, to grant a new trial in any case for an im- 
material error, or error not affecting the real merits of the 
ease,” 

Nothing short of the stringent provisions of the Act of 
1854, thus happily amended, could have justified this or any 
other Court in granting a new trial in this case. 

Mr. Ezra D. Morton contracts to marry Miss. Sarah J. 
Pearman on the twenty-fourth day of Febuary, eighteen 
hundred and fifty-nine. On the twentieth day of that month, 
four days before the nuptials were to have been celebrated, 
he causes Mr. Crawford Newton, at whose house he was stay- 
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ing, to write to Mr. Bryant, the brother-in-law of the young 
lady, the following letter, which he, Morton, dictated : 


“Mr, Bryant—I take my pen in hand to inform you that 
Mr. Morton left my house to go to Arkansas ; and I am sor- 
ry to say to you, that I think something is the matter with 
him more than common. A few weeks ago I thought he was 
getting along very well, and bid fair to be a business man, 
He has left his shop under my care, and all his business for 
collection. If he gets much worse, I think he will commit 
suicide, through disappointment. He often speaks of his 
sister and relatives, and a young lady up there somewhere, 
without calling any name. Who it is, I cannot tell. He 
thinks abyndance of her from the way he talks. Whether 
he is disappointed in love, or missed his calculation, I cannot 
say. There is one thing I can say, something is the matter 
with him. I think he will come back in a month or such a 
matter. If he does not, I will let you hear from me again. 
I told him to write back to me how he got along, and the 
times, but he did not appear as though he cared much for 
anything. I am sorry to see him in the way he is. 


“C, NEWTON.” 


This precious billet, worthy of the heads of the confeder- 
ates who conceived and penned it, having been dispatched, 
Mr. Morton mounts his horse and puts off to Macon, leav- 
ing a negro woman and an old buggy in the hands of his host, 
Mr. Crawford Newton. The testimony, such as it is, shows 
that he was knocking about between East Macon and West 
Macon, for the first few days ensuing the date of the fore- 
going epistle, engaged in horse-trading, and professing to be 
ailing part of the time. 

One witness testifies, that he asked Mr Morton the cause 
of his failing to attend and consummate his engagement? He 
answered, that he started and met Mr. John Stiles, and turn- 
ed back and went to a fishing party! The same witness told 
him that he supposed he would have been in Arkansas by 
that time, from the letter Mr. Newton had written to S. J. 
Bryant. He replied, that he was sitting by Mr. Newton 
when he wrote that letter. 

On the day after the marriage was to have taken place, 
Mr. Morton having disappeared from Jones, the county of 
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his residence, and even his friend and confidant, Mr. Newton, 
not knowing his whereabouts, having left his house, as he 
swears, contemporaneously with the writing of the letter al- 
ready quoted, to go to Florida or Arkansas, this attachment 
was issued and levied on the defendant’s negro and buggy, 
upon the ground that Ezra D. Morton “absconded.” And 
was not this abundantly true as established by the testimony ? 
The jury could not have found otherwise than as they did. 
And it would have been manifest error in the Court to have 
granted a new trial, even conceding his authority to do so. 
Judgment affirmed. 





SPICER vs. YOPP et al. 


1, A verdict contrary to evidence must be set aside. 


Complaint, in Laurens Superior Court. Tried before 
Judge HANSELL at October Term, 1859. 


This was an action by Spicer, an attorney at law, against 
Yopp, administrator of B. H. Horn, deceased, brought to re- 
cover one hundred and eighty dollars, as counsel fees for 
services rendered in a claim case, wherein deceased was 
plaintiff in fi. fa., and James D. Hampton was defendant, and 
also claimant as trustee for his children. 


Plea—General issue. 


Plaintiff proved that he represented the plaintiff in the 
case; that his services were worth 10 per cent. upon the 
amount in controversy ; that the amount involved was about 
$1,300 00. The fi. fa. which was offered in evidence had 
endorsed on it a transfer from Horn to defendant, Hampton, 
as trustee, expressed to be for value received, dated 10th 
March, 1856. Plaintiff further proved that he had been em- 
ployed by Horn, and that the case was settled and arranged 
by Horn, taking some negroes from defendant, Hampton. 
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The jury found for the plaintiff $58 21, who there- 
upon moved for a new trial on the following grounds : 

Ist. Because the verdict was contrary to law and evidence, 

2d. Because the verdict was contrary to the charge of the 
Court. 

The presiding Judge refused the motion for a new trial, 
and plaintiff excepted, and assigned said refusal as error. 


J. R. Cocuran, for plaintiff in error. 
H. M. Moors, contra. 
By the Court.—STEPHENS, J ., delivering the opinion. 


We are constrained to pronounce that the verdict is con- 
trary toevidence. The plaintiff proved that he was employed 
in the case by the right person ; that he rendered services in 
it, and (there being no special interest shown,) that his ser- 
vices were worth about one hundred and eighty dollars, 
There was no opposing proof, and not a suggestion why the 
plaintiff’s proof was not worthy of credit. Yet the jury gave 
a verdict for only $58 21. 

Judgment reversed. 
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BONNER eét al., vs. ANDREWS. 


1. When the trustees of a feme covert have acquired a statutory title to 
slaves, as against the husband, can that title be defeated by a sale of 
the property to a third person by the husband, the purchaser having no 
notice of the plaintiff’s title ? 

2. When the bill of exceptions is ambiguous upon an important point, 
upon which the case turns, and no argument has been submitted by 
counsel, it is the safer course to remand the cause for a new hearing. 


Trover, in Putnam Superior Court. Tried before Judge 
Harris, at March Term, 1860. 


This was an action of trover brought by Oliver. H. Bon- 
ner and Richard W. Bonner, trustees of Nancy C. Andrews, 
wife of James G. Andrews, against Davis R. Andrews, 
for the recovery of three negro slaves, to-wit: Ellen, a woman 
about twenty years of age, and her two children, Emma, 
about eighteen months old, and an infant named Lorenzo— 
all of the value of $1,800 00. 

The defendant pleaded the general issue. 

The plaintiffs, in support of their title, offered in evidence 
the will of James Bonner, deceased, the sixth item of which 
is as follows: 

“T give and bequeath to my daughter, Nancy C. Brown, 
now Nancy C. Andrews, and the legitimate heirs of her body, 
the following property, to-wit: a woman named Polly and 
her three children, to-wit . Mary, Susan and Ellen ; also big 
Mary, having given her a mare, saddle and bridle,” ete. 

By the ninth item he appoints Oliver H. Bonner and Rich- 
ard W. Bonner, his sons, his executors to carry into effect his 
will. He also appoints trustees to carry into effect that part 
of his will “in regard to the negroes given to his daughter, 
Nancy C. Andrews,” etc. 

This case was brought before this Court at November 
term, 1858, (26 Ga. Rep., 520,) where it was held and de- 
cided that the forgoing clauses in the will of James Bonner, 
deceased, did not create a separate estate in Mrs. Andrews, 
nor an estate to her and her children, but that the negroes 
vested in, or were given absolutely to her, and that the 
marital rights of her husband attached, who had the absolute 
title thereto, with power of sale, etc., and reversed the judg- 
ment of the Court below, and remanded the cause. 
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The case again coming up for trial in the Court below, 
plaintiffs proposed, and undertook to obviate or avoid the 
force of the judgment of the Supreme Court, by proof that it 
was the intention of testator to create a separate estate in 
Mrs. Andrews and her children, and that the husband had 
recognized, acquiesced in, and acted upon this understanding, 
and that the trustees had taken possession and control of the 
negroes, and managed and used them as the separate estate 
for a period of time that would give them a title by operation 
of the Statute of Limitations. They proved by: John L, 
Moore, who resided in Baldwin county, a demand upon de- 
fendant for the negroes and his refusal to deliver them up; 
that defendant purchased them from James G. Andrews for 
$1,000 00; that defendant admitted that he had seen James 
Bonner’s will, and that he did not doubt that it was his in- 
tention to secure the property to Mrs. Andrews and her chil- 
dren ; that Mrs. Andrews knew nothing of the sale of the 
negroes to him, defendant, until he went to pay for them, 
when he informed her of it. He then asked her playfully to 
sign the bill of sale, which she refused to do, but she said she 
had written to her brothers about it; when defendant replied 
to her, that he was glad of it, as it would save him the trouble 
of informing them. The plaintiff, Oliver H. P. Bonner, 
hired out the girl, Susan, in 1844, and the same year Polly 
was hired to Dr. Case, in Milledgeville; in 1853, Mrs, An- 
drews was at her mother’s, in Baldwin county, and the ne- 
groes came to her there and remained the balance of that 
year, and witness understood them to be under the con- 
trol of Oliver Bonner; never heard James G. Andrews say 
anything about the ownership of said negroes, and knows of 
no acts of ownership or control by Oliver H. P Bonner, ex- 
cept his hiring of Susan to David Collins in 1844; James G. 
Andrews married in 1839; James Bonner died 4th July, 
1841; the year after his marriage, Andrews had no settled 
home; he took possession of the negroes Ist January, 1841, 
when he went to house-keeping, about six months before old 
man Bonner’s death; he settled about twelve or fourteen 
miles from his father-in-law; in 1840, he was at old man 
Bonner’s part of the year; in 1841, lived in Jones county, 
in 1842, at old Mrs. Bonner’s, in Baldwin county ; in 1843, 
he went to Alabama, and returned to Georgia in 1844; in 
1845, 1846, and 1847, he lived in Baldwin county; in 1849, 
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he went to Putnam; since then, don’t know his place of 
abode; he took the negroes with him when he went to Ala- 
bama in 1843; no attempt made to prevent him taking the 
negroes to Alabama. 
_ Plaintiffs then offered to prove by James G. Andrews, the 
husband of cestui que trust, that he married in October, 1839, 
and that shortly thereafter old Mr. Bonner gave him certain 
negroes, (the same in controversy,) upon the understanding 
and agreement that he should hold them for the separate use 
of his wife; that he assented to this arrangment, and held 
them as the separate estate of his wife, after the making of 
the will; that he was present when the will was made, and 
heard a portion of it read, and a conversation about the set- 
tlement of the property between testator and the draftsman 
of the will. 

This testimony plaintiff proposed to introduce for the pur- 
pose of showing the circumstances and contemporaneous dec- 
larations, as throwing light upon, and ascertaining the inten- 
tion of testator. The Court rejected the testimony, and 
plaintiffs excepted. 

Plaiutiffs then proposed to prove by said witness, James 
G. Andrews, that when he received said negroes from his 
father-in-law, that it was under a parol agreement, that he 
was to take and hold them in trust for the benefit of his wife 
and children, and that he assented to said arrangement, and 
that he held the negroes under this trust, and that the trus- 
tees named in the will acted on this understanding, and from 
1840 up to 1857 had hired out the negroes from time to 
time, taking notes for the hire. 

The testimony was repelled by the Court, and counsel for 
plaintiffs excepted. 

Plaintiffs then proposed to show that they had a title by 
possession, under and by virtue of the Statute of Limitations, 
in this: that said trustees had exercised acts of ownership 
over the negroes adversely to the rights of the husband for 
fifteen years, by hiring them out, and ihat the husband had 
recognized their title during the whole of this period, and 
that defendant purchased the negroes with notice of all the 
facts in relation to the trust under the will. This testimony 
the Court also repelled, holding that it was incompetent, un- 
less they found that defendant had notice of the parol trust.. 
To which ruling counsel for plaintiff excepted. 

VoL, xxx—20, 
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The jury found for the defendant ; whereupon, counsel for 
plaintiffs tendered their bill of exceptions, assigning as error 
the ruling and decisions above stated and excepted to. 


_ E. A. Nisset; Junius WINGFIELD, for plaintiffs in error, 
. Gro. T. BartLert, contra. 


By the Court—Lumpx1n, J., delivering the opinion. 


The plaintiffs, by their counsel, offered to show that they 
had a statutory title to the negroes in dispute; that they had 
exercised acts of ownership over the property adverse to the 
rights of Andrews, the husband and the v-dor of the de- 
fendant, for fifteen years, having hired out the property 
whenever they chose to do so, and having exercised various 
other acts of ownership, and that said Andrews had recog- 
nized the title of the plaintiffs during the whole of said pe- 
riod. They proposed, further, to show that the defendant, 
Davis R. Andrews, bought the property which is the subject 
of the suit with notice of all the facts in relation to the trust 
under the will; which motion was overruled by the Court, 
the Court holding that the evidence would be unavailable, 
unless the plaintiff should bring home to the defendant knowl- 
edge if the parol trust. 

Suppose it be true, that the plaintiffs have acquired a com- 
plete statutory title to the slaves in controversy, as against 
James G. Andrews, is it necessary, to enable them to recover 
the property of his vendee, that he should have notice of 
their title, under which they claimed and exercised the right 
to control these negroes? The offer rejected by the Court 
concedes that he had notice of the supposed trust under the 
will of old man Bonner. True, this Court has decided that 
no sufficient trust was created by that instrument. If, how- 
ever, the plaintiffs have held the property for fifteen years, 
under a parol trust adversely to James G. Andrews, can he 
defeat a statutory title thus acquired by selling the negroes 
to the defendant, with or without notice? 

As no argument has been submitted upon this view of the 
case, and being uncertain whether we comprehend correctly 
the bill of exceptions as amended by the presiding Judge, 
touching this matter, we prefer to remand the cause for a re- 
hearing. 

Judgment reversed. 
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NEWSOME et ai., vs. COGBURN. 


1, J. N. having two sets of children, made a division of his whole estate 
into as many shares as he had children, and gave off to each of the 
older set an equal share of the same. Each of them receipted to him 
for the, sameas in full, of their distributive shares in his estate, The 
balance left was the portion set apart for the youngest set of children, 
After his death, on a bill filed by the administrator for instruction: 
Held, that the disposition so made by the estate, and agreed to by the 
older children, was good, and excluded them from any interest in the 
estate of the deceased. 


In Equity, in Putnam Superior Court. Tried before 
Judge Harris, March Term, 1860. 


This was a bill filed by John A. Cogburn, administrator of 
John Newsome, deceased, for direction as to the proper ad- 
ministration and distribution of the estate of his intestate. 

The bill alleges that John Newsome departed this life in 
the year 1855, and that he left a will, made 28th January, 
1854, and which, after his death, was admitted to probate, 
and complainant duly qualified as executor thereof ; that af- 
terwards, said probate was set aside, and an intestacy de- 
celared by the Court of Ordinary, on the ground of the birth 
of a posthumous child, for which no provision was made in 
said will. Complainant annexes a copy of said will to his 
bill and makes it a part thereof; that after the revocation of 
his letters testamentary, complainant was appointed the ad- 
ministrator of said John Newsome, and took possession of 
his estate, and now holds the same ready for distribution as 
the Court shall adjudge, order and decree. 

The bill then states that said John Newsome was twice 
married, and had children by both marriages; that in the 
year 1851, he had an appraisement and valuation made of 
his estate by three of his neighbors, and made a division 
thereof amongst his children, by both marriages, giving off 
and paying to his children by the first marriage, and the de- 
scendants of such child or children by said first marriage as 
were dead, their full share of his estate, and retaining in his 
hands the remainder of his property for the children of the 
last marriage; and upon the delivery of said property to his 
children by the first marriage, and the descendants of a de- 
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ceased child, he took from them receipts, copies of which are 
set out below. The bill charges that the intestate intended 
said division and allotment to be final as to the children re. 
ceiving the property, and they were to have no further share 
or interest in any estate which he should have or leave at his 
death, but the same should go to and vest exclusively in his 
wife and children by said second marriage, and that by the 
.will heretofore referred to, said Newsome gave the whole of 
his estate from his second wife and her children—he taking 
a life-estate, and at her death, the whole to be divided 
amongst her said children. 

The bill further states that the widow of deceased, who 
survived him, has since departed this life. 

Defendant’s children of the first marriage, by their an- 
swers, admitted the delivery to them of the property and 
money mentioned in said receipts, signed by them, but denied 
that it was intended to bar and preclude them from all fur- 
ther right or interest in the estate of their father, the said 
John Newsome, but the same were only advancements made 
to them by their father, and which they were willing to ac- 
count for and bring into hotch-potch, and insisted upon their 
right to a distributive share of his estate, 

Exhibit C, annexed to the bill and containing the receipts 


referred to. 


“ Received from John Newsome six negroes, (naming them,) 
and the same being all of the negro property of their equal 
and final distribution, and also received three hundred and 
seventy-seven dollars, of part of their portion, and there is 
five hundred and forty-five dollars that is yet to come when 
collected from Benjamin Ingram and Asa Zachary. 


“ January 9th, 1852. 
(Signed) “ Mosss J. Barrow.” 


“ Received of John Newsome, in full of all demand for the 
part of his estate coming to his daughter, Angeline Barrow, 
it being an equal and final distribution of said estate. 


“ February 13th, 1854. 
(Signed) “M. J. Barrow.” 


“ GEORGIA—Pourmam County: 
“ Received of John Newsome, as trustee for Joel Newsome 


and his children, the following negro slaves, viz: Sam, a 
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fellow; James, a fellow; Mariah, a girl, and Jane, a girl, 
which is his proportionate part of his father’s estate, put in by 
the undersigned in trust for his children. 


“April 4th, 1855, 
(Signed) “M. J. Barrow.” 


“Received of John Newsome a negro woman by the name 
of Keziah, the same being all of the negro property, after an 
equal and final distribution, coming to the six youngest chil- 
dren of his daughter, Mary Scott, the seventh and oldest 
child of said Mary Scott receiving her portion from said John 
Newsome, Also, four hundred and nine dollars and fifty 
cents in money, as part of the effects arising from the sale 
and final distribution of his land—the balance of the money 
coming to the six youngest children of his daughter, Mary 
Scott, amounting to four hundred and sixty-six dollars and 
eighty-one cents. I am to receive, when collected from Ben- 
jamin Ingram and Aza Zachary, the purchases of the land. 
All of said property and effects I receive as agent, in trust, 
for the six youngest children of said Mary Scott. 


“December 30th, 1831. 
(Signed) Ws. J. Scorr.” 


Then followed two other receipts by Scott, one for three 
hundred and twenty-one dollars, for his six youngest chil- 
dren; dated 7th April, 1853, and the other a receipt “in full 
of all demands for the part of his (Newsome’s) estate coming 
to his daughter, Mary Scott, deceased, it being an equal and 
final distribution of said estate, I being agent in trust for 
Mary Scott, deceased,” dated 1st January, 1854. 

“Received of John Newsome two negro women by the 
names of Sukey and Poody, the same being all the negro 
property, after equal and special distribution, coming to my- 
self. Also, four hundred and nine dollars and fifty cents in 
money, as a portion of the effects arising from the sale and 
final distribution of the land of said John Newsome, the bal- 
ance of the money coming to me amounting to five hundred 
and forty-six dollars and twenty-nine cents. I am to receive, 
when collected from Benjamin Ingram and Asa Zachary, the 
purchases of said land. 


“December 30th, 1851. 
(Signed) “ MILLY Birp.” 
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‘Received of my father, John Newsome, two negroes, Bob 
and Likay, and one thousand dollars, in full of all my claim 
of my father’s estate. 
“August 9th 1852. 
(Signed) “ MILLY Brrp,” 


“ Received of John Newsome one negro woman, by the 
name of Edy, and seventy-five dollars, it being my wife’s 
proportionable part of his estate, to his daughter, Mary 
Scott, deceased. ' 

“ January Ist, 1854, 

(Signed) “ JosEpH W. WALTON,” 
“GEORGIA, Putnam County: 

“ Received of John Newsome, my father, five negroes, ete, 
Also, received all of my proportionable part of my father’s 
(John Newsome’s,) estate. 

(Signed) ‘* JOEL NEWSOME.” 


Then followed a receipt from James Scott of a certain 
negro, “the same being all the negro property, after an equal 
and final distribution, coming to myself ;” then money aris- 
ing from the sale of the land. 

Then a receipt from Dartch Newsome for six negroes and 
money, “ being an equal and final distribution ;” “all of said 
property I receive as a loan for my heirs, or heirs of my 
body, from said John Newsome, my father,” dated 1st Janu- 
ary, 1853. 

The Court below held that the effect of the receipts above 
set forth was to bar defendants from all further or future in- 
terest in, or claim to, any estate which John Newsome might 
leave at his death, and that they were entitled to no part of 
the estate in the hands of the administrator, but that the 
same was alone distributable amongst the children by the 
second marriage. 

To which decision counsel for defendant excepted. 


By the Court.—Lyon, J., delivering the opinion. 
Did the distribution made by John Newsome, the intestate, 


in his life-time, to the children of his first marriage, and 
their acceptanee of an equal share of his whole estate at that 











MILLEDGEVILLE, MAY TERM, 1860. 295 


Newsome vs. Cogburn. 








time, on the terms expressed in their several receipts given 
for the same—that is, in full of all their claim or interest in 
his estate—exclude them from all further participation in this 
estate? We think it did. The intestate intended that the 
portions respectively given and received by his older children 
should be in full of all present and future claim on his estate, 
and that the balance left should go to his younger children. 
That was hisintention. The children so understood, and ac- 
cepted the property on that condition. It was a fair and 
legitimate contract between all parties. It is not pretended 
that the distribution was unequal, unfair, or fraudulent, or 
that if the property was all brought back and subjected to a 
new division that their respective shares would be increased. 
The practical and unnatural advantage that these parties pro- 
pose to derive from defeating the intention of their father, is 
to keep the property they received, account for it in a divi- 
sion at its then value, and have an account of the property 
left in the hands of the intestate at his death, and which is 
the portion of the younger children under the contract, at 
its present increased value, so that the increase and increased 
value of that part of the property shall be the subject of 
general division, thus increasing their shares and diminishing 
that of the younger children. Such advantage would be un- 
conscientious, unequitable, in violation of their contract, and 
cannot be allowed. We cannot see any good reason for dis- 
turbing this fair and just settlement. The release—if it be 
considered as a release, thought it is not strictly so, but a 
settlement or contract—was to the father for the benefit of 
the releaser and the younger children. It is not objection- 
able because between parent and child, as no advantage was 
taken. Nor is it so because the thing released or the sub- 
ject of contract was a bare expectancy or probability. “Con- 
tingent interests and expectancies may not only be assigned 
in equity, but they may also be the subjects of a contract, 
such as a contract of sale, when made for a valuable consid- 
eration, which Courts of equity, after the event has hap- 
pened, will enforce. So even the naked probability or ex- 
pectancy of an heir, to his ancestor’s estate, may become the 
subject of a contract of sale or settlement; and in such cases 
if made bona fine for a valuable consideration, it will be en- 
forced in equity after the death of the ancestors, not, indeed, 
as a trust attaching to the estate, but as a right of contract, 
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Story Eq., sec. 1040 (1); Wright vs. Wright, 1 Ves. Sr., 409, 
The same principle.is recognized by this Court in Dugas vs, 
Lawrence, 19 Ga., 559. 

Judgment affirmed. 











DAVIS vs. DAVIS. 


1. The purchase of negroes belonging to the estate of a deceased per- 
son, from any body whatever, before administration is taken on the 
estate, amounts to a conversion by the purchaser, and authorizes the 
administrator, when one is afterwards appointed, to recover of the 
purchaser, not only the negroes, but their hire from the time of the 
purchase. 


Case, in Putnam Superior Court. Tried {before Judge 
Harris, at March Term, 1860. 


This was an action brought by Sidney C. Davis, adminis- 
trator with the will annexed of Shadrack Floyd, deceased, 
against Thomas J. Davis, executor of the last will and testa- 
ment of Asa Zachary, deceased, to recover the value of com- 
casey for the use and labor of two negro slaves, Kitt and 

ave, held and enjoyed by defendant’s testator from 1847 to 
1853, or 1854, and which slaves belonged to plaintiff as ad- 
ministrator aforesaid. 

The facts of this case are about as follows : 

Shadrack Floyd, deceased, by the 4th item of his last will 
and testament, bequeathed and devised certain property to 
his wife, Martha Floyd, during her natuaral life. By the 7th 
item he says: “It is further my will and desire that after 
the death of my wife, Martha, the whole of my estate not 
hereinbefore disposed of shall be sold at twelve months credit 
and good security taken, in such lots as will likely bring the 
most money, and divide equally among my children that may 
be in life at that time, and if there should be any one or 
more of my children not living at the death of my wife, but 
leaving legitimate issue, all such children shall receive the 
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portion their father or mother would have been entitled to by 
this will. 

After Floyd’s death, his wife retained the property be- 

ueathed to her for life, and the executors appointed by said 
will never qualified ; and the estate being thus unrepresen- 
ted, the said Martha, on the 3d day of January, 1845, sold 
two of the slaves bequeathed to her for life, to-wit: Kitt and 
Dave, to Asa Zachary, defendant’s testator, and executed 
to him bills of sale for the same. She undertook to sell the 
said negroes absolutely, receiving for Kitt five hundred dol- 
lars, and for Dave six hundred dollars. Zachary took pos- 
session of the negroes and held them until his death, about 
1853. Mrs. Floyd, the tenant for life, died in 1847. After 
Zachary’s death, plaintiff took out letters of administration, 
with the will annexed, on Shadrack Floyd’s estate, and 
brought an action of trover against Thomas J. Davis, (who 
was the executor of Asa Zachary, and in possession of the 
negroes,) for said negroes. The action was against Davis in- 
dividually, and not against him as executor, and recovered 
said slaves, and their hire from 1853 to the time of the trial, 
about 1856. Afterwards, plaintiff brought this action against 
Davis, as executor of Zachary, to recover the value of said 
negroes, or compensation for their use and labor from 1847 
up to 1853, the time they were held by testator, and for 
which period no hire or compensation was recovered in the 
first action of trover. 

Defendant, amongst other pleas, pleaded the verdict and 
judgment in the former action of trover, as a bar to any fur- 
ther recovery. 

No point was made on the testimony ; which being closed, 
counsel for defendant requested the Court to charge the jury 
as follows : 

Ist. That if they believed that Zachary was properly in 
the possession of the negroes at the termination of the life- 
estate, then he was not liable for hire until he had an oppor- 
tunity to turn them over legally, unless the plaintiff shows 
that he used them or got some benefit from them. 

Which charge the Court refused to give, and defendant ex- 
cepted. 

2d. That Zachary was not required to drive the negroes 
off and abandon them, when there was no person entitled, in 
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law, to receive them, to save himself from the payment of 
hire. 

This request the Court refused to charge, and defendant 
excepted. 

3d. That if Zachary had the negroes in possession at the 
death of the life-tenant, it was his duty to hold them ready, 
and surrender them to the true owner when he should appear ; 
and unless it has been shown that he did otherwise, his es- 
tate is not liable for hire. 

This charge the Court refused to give, and defendant ex- 
cepted. 

4th. That any refusal of defendant, Davis, to surrender the 
negroes, after the death of Zachary, does not affect Zachary’s 
estate. 

This the Court refused, and defendant excepted. 

5th. That to enable plaintiff to recover, it must appear 
that Zachary was in life at the death of the tenant for life, 

Which charge the Court refused to give, and defendant ex- 
cepted. 

6th. That if the jury believe that the legatees of Shadrack 
Floyd got the benefit of the purchase money of the negroes, 
they are not entitled to recover the hire, though said sale was 
irregular, especially if they knew of the sale and acquiesced 
in it. 

Which the Court refused to give, on the ground that there 
was no testimony to authorize such charge, and counsel for 
defendant excepted. 

The Court then charged the jury, that the remaindermen 
under the will of Shadrack Floyd, deceased were authorized 
to receive the property at the death of the tenant for life, 
and that it was the duty of Zachary to deliver the property 
to them. Counsel for defendant asked the Court to add, that 
if the remaindermen had the right to recover the property at 
the death of the life-tenant, then the statute of limitations 
commenced to run at that time. Which additional charge 
the Court refused to give, holding, that it was the duty of 
Zachary to hunt up the remaindermen, or force an adminis- 
tration on Floyd’s estate. To which charge and refusal to 
charge, counsel for defendant excepted. 

The jury found for the plaintiff fourteen hundred and 
thirty-seven dollars and fifty cents. 

Whereupon, counsel for defendant tenders his bill of ex- 
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ceptions, assigning as error the charges and refusals to charge 
above stated and excepted to. 


N. G. Foster, represented by Aucustus REESE, for plain- 
tiff in error. 


Junrus WINGFIELD, conira, 


By the Court—STepueEns, J., delivering the opinion. 


It is useless to consider separately all the charges which 
were requested and refused in this case; for a single view 
shows that they were all properly refused. Mrs. Floyd had 
no authority to sell these negroes ; because even her life-es- 
tate in them was not valid without an administration upon 
Floyd’s estate; and when she sold them she was guilty of a 
conversion, and when Zachary bought them from her, he was 
guilty of a conversion, to the injury of Floyd’s estate, and 
Floyd’s administrator was the person to recover damages for 
the injury. The charges asked and refused all turn upon the 
supposed necessity of some further conversion, before the 
plaintiff could recover. One conversion by the defendant is 
enough to maintain the action of trover, and there was one 
very unequivocal one in this case, when Zachary bought and 
applied to his own use the negroes of Floyd’s estate, from a 
person who had no power to sell them. The plaintiff, in 
strict law, might have recovered the hire from the time of 
Zachary’s purchase ; but he very properly, under the facts, 
declined to demand it except from the death of Mrs. Floyd, 
when her imperfect title under the will ceased. We deem it 
scarcely necessary to add, that no judgment against Davis, as 
an individual, could protect him from a recovery against him 
as an executor. 

Judgment affirmed. 
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GRIFFIN vs. SKETOE. 


A verdict and judgment was obtained at common law for the defendant, 
in a statutory form of action, for a lot of land. The Statute of Limita- 
tions having been relied on and supported in the trial by a deed ante- 
dated eight years, without which the recovery could not have been had, 
one of the witnesses to the deed swearing that the deed was made at 
its apparent date. A bill was filed by the plaintiff to restrain the de- 
fendant from using such judgment, so fraudulently obtained, as a bar 
to a subsequent action for the samelot: Held, 

. That it was not necessary to allege in the bill or prove that the witness 
swearing falsely had been prosecuted to conviction for perjury, under 
the provision of 8th sec. 8th div. Penal Code; that the case did not fall 
within its provision, nor was affected by it. 

2. That although the bill showed that defendant had been in actual pos- 
session of a part of the lot more than seven years before the commence- 
ment of the suit, still, the verdict on the entire lot could not be main- 
tained without the deed. 

8. That a Court of Equity will grant relief against a judgment obtained 
by fraud, as the judgment in this case was. 

4. In matters of fraud the party agrieved has a right to go into eithera 
Court of Equity or Law for relief, and having gone into Equity, he can- 
not be sent back to a Court of Law, although his remedy there: might 
be equally adequate. 

5. Injunction is a proper remedy to stay waste in cutting down and selling 
from the lot the valuable timber thereof. 


et 


In Equity, in Jones Superior Court. Decision on Demur- 
rer by Judge Harris, at April Term, 1860. 


This was a bill in equity by Eli S. Griffin, administrator 
of Abraham Williams, deceased, against Garry Sketoe, and 
its object was to remove certain legal impediments to the 
prosecution of an action of ejectment pending at law by com- 
plainant against defendant. 

The bill states, in substance, that complainant’s intestate, 
in his lifetime, brought suit against defendant for the lot of 
land in controversy ; that the action was under the statutory 
form prescribed by the Act of 1847, and upon the trial there 
was a verdict for defendant ; that afterwards, intestate again 
commenced his fictitious action of ejectment against defend- 
ant for the same land, and before trial, departed this life, and 
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that complainant, as his administrator, has been made a party 
thereto; that to this action of ejectment defendant has plead- 
ed former recovery, and complainant is advised that said plea, 
under the decisions and adjudications of the Supreme Court 
of this State, is a bar to complainant’s right to recover in the 
pending suit. 

The bill further alleges, that the verdict in said first action, - 
in favor of defendant, was obtained by the false swearing and 
perjury of a witness, who testified on said former trial that 
the deed upon which defendant relied as color of title, was 
executed at the time it purported to be dated, to-wit: in 1842, 
when, in fact, said deed was executed in 1849, and was thus 
falsely and fraudulently ante-dated to sustain defendant’s 
plea of the Statute of Limitations, pleaded in said case, and 
by reason of which he succeeded in defeating the claim of com- 
plainant’s intestate, and obtained a verdict, and which he 
now pleads in bar of the pending action; that these facts 
have come to,the knowledge of complainant and his counsel 
since the trial of the former action, at which time they were 
ignorant of the same, but which they could now prove and es- 
tablish, if they were permitted to do so, but which complain- 
ant is advised he would not be allowed to do, or even if 
proved, would not, under the strict rules of law, be sufficient 
to overcome defendant’s plea of former recovery. 

The bill prays that the verdict and judgment in the former 
action be set aside and annulled as having been obtained by 
fraud and perjury, or that this Court order and decree, that 
notwithstanding said verdict and judgment, complainant, on 
the trial of the action of ejectment, be permitted and allowed 
to prove the facts above stated in reference to said deed, and 
that he shall not be precluded and prevented from so doing 
by reason of said verdict and judgment. There was also a 
prayer for an injunction to restrain defendant from cutting 
timber and committing waste upon the premises pending the 
action at law. 

To this bill defendant demurred, upon the grounds— 

Ist. That there was no equity in the bill. 

2d. Because complainant does not allege in his bill that 
defendant did not rely or recover on some other title than ee 
deed, charged to be fraudulent. 

3d. Because complainant does not allege in said bill that 
he has prosecuted and convicted the witness referred to of 
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perjury, and by whose false and fraudulent testimony said 
verdict was obtained. 

After argument the Court sustained the demurrer and dis- 
missed the bill. To which ruling and decision counsel for 
complainant excepted. 


- JoHN RvuTHERFORD, for plaintiff in error. 
Kenan & DEGRAFFENRED, contra. 
By the Court.—Lyon, J., delivering the opinion. 


This bill is filed for two purposes : 

Ist. To be relieved from the effect of a judgment hereto- 
fore rendered between the same parties, for the same lot of 
land, on the ground that the judgment was obtained by fraud. 

2d. To restrain the defendant from committing waste on 
the lot in controversy, by cutting and removing timber there- 
from. 

The defendant demurs to the bill on three grounds, which 
we will dispose of in the inverse order to that stated in the 
demurrer. 

1, Was it necessary to allege in the bill that the witness, 
who is charged to have sworn falsely on the former trial, 
when the verdict was had which is complained of, had been 
convicted of perjury, before the relief prayed for could be 
granted, so far as to set aside that judgment? The 8th sec., 
8th div. of the Penal Code, Cobb, 804, provides, that a “ judg- 
ment obtained by perjury shall, on motion, be set aside, if 
the person charged with such perjury shall have been duly 
convicted ; and it shall also appear that such judgment could 
not have been obtained without the evidence of such person.” 
It is stated in the bill that Pitman, who was a subscribing 
witness, as a Justice of the Peace, to the deed on which de- 
fendant relied, did, on the trial when the verdict complained 
of was had, falsely swear that the deed was executed on the 
day it bore date. That, however, is but one circumstance in 

.the chain of events which constitutes the fraud to be relieved 
against. The verdict itself might, and, in all probability, 
would have been obtained, whether this witness was sworn or 
not. The execution of the deed to which this testimony went 
might have been otherwise proven; in fact, the deed had 
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been admitted to record ; it could have been read in evidence 
without fyrther proof. That deed and the proof of seven 

ears possession of the lot named in it secured the verdict. 
What use, then, for a conviction of the witness? How would 
the complainant be benefited by such conviction? The bill is 
not filed on that idea, but for relief on the ground that the 
verdict was obtained by the fraudulent conduct of the defend- 
ant in procuring and putting in evidence a deed to himself 
for the land, purporting to be made in 1841, when, in fact, 
it was not made until 1849, and without which the verdict 
could not have been obtained. Therefore, the case does not 
fall within the provisions of that section of the Penal Code, 
nor is it controlled or affected thereby. 

The second ground of demurrer, that is, “that the bill does 
not show that the defendant does not recover on some other 
title paper than the deed set forth in complainant’s bill as 
fraudulent,” is not supported by the fact. On the contrary, 
we find that fact very fully and sufficiently stated in the fol- 
lowing extract: “It was alone by virtue of said pretended 
deed, and the fraudulent use made of it in said first suit, 
that Sketoe obtained his verdict ; indeed, Sketoe could not 
have recovered, without color of title, ranning with the seven 
years possession, at least, as to the land not in actual occu- 
pancy, which constitutes four-fifths of the lot, and that said 
pretended deed was the only writing or species of paper title 
relied on in said trial.” 

Was there equity in the bill? It is argued that there was 
not. 

1. Because the allegations in the bill show that defendant 
was in the actual possession of the lot more than seven years 
before the commencement of the suit in which the verdict 
was obtained, and that, therefore, the verdict ought to have 
been for the defendant, independently of the proof made by 
the deed ; that is, if the deed had not been put in evidence at 
all, still the verdict ought to have been for the defendant. 
That this possession vested in the defendant a complete statu- 
tory title, paramount to the paper title of the plaintiff. If 
the verdict had been for the defendant, as tosuch part of the 
lot only as he had held in actual occupancy under claim of 
right, (if such was the fact,) for seven years previously to the 
institution of the suit, then there would have been something 
in this position of counsel ; but such was not the fact. 
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2. The issue involved in that trial was the title tothe whole 
lot. ‘The possessory title of defendant went to a part only of 
the lot. It could be set up and maintained only to the ex- 
tent of the possession, not one foot beyond. Conyers vs. Ken- 
nan, 4 Ga., 314; Royal vs. Lisle, 15 Ga., 545; Morrison 
vs. Hays, 19 Ga., 249. The verdict was a general one for 
defendant; extending to the entire lot; and it is now relied 
on asa bar to the recovery of every part of the lot by the 
plaintiff. Such verdict could not have been had without the 
deed, and it therefore depends upon the deed. 

3. It is furthermore urged that the complainant had an 
adequate common law remedy, which he must avail himself 
of before he can be heard in this Court. 

Is this so? The facts are, that complainant’s intestate 
commenced suit at the October Term, 1850, of Jones Supe- 
rior Court, for the recovery of lot of land No. 43, in the 6th 
district of that county, against one, whom he supposed to be 
a mere squatter. In March, 1851, while that suit was pend- 
ing, the defendant put on record a deed, purporting to have 
been made in 1841, from one John Smith, a person who 
seems to have no connection with the title whatever, to him- 
self. That deed was not made until 1849. On the trial, de- 
fendant pleads and proves seven years possession of the land 
under color and claim of title, which is evidenced by the deed, 
Whatever suspicions the plaintiff may have had as to the 
bona fides of that deed, from the fact that it was dated in 
1841, and not recorded until 1851, as well as the source from 
which it originated, were lulled to sleep, and overcome by 
the oath of Pitman, the Justice of the Peace, who was a wit- 
ness to the deed; that the deed was made at the time it 
purported. Upon this proof, a recovery was had for the de- 
fendant. The plaintiff acting on the idea that was prevalent 
with the profession, that a judgment on the statutory form of 
action for land, like that of ejectment, was no bar to a sec- 
ond action, instituted a second suit for the premises. Pend- 
ing this last suit, the question was definitively settled, that a 
recovery, under the statutory form of action for land, consti- 
tuted a complete bar to any other action between the same par- 
ties for the same premises. Sims vs. Smith, 19 Ga., 125. 
The defendant, to avail himself of the adjudication, plead his 
judgment in bar of the last suit. A judgment obtained by 
the most false and fraudulent, if not criminal practice, in 
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which truth and justice were circumvented, and the Court of 
law made to speak a falsehood! By that judgment, never- 
theless, the complaint is absolutely bound so long as it re- 
mains a judgment, He cannot impeach it collaterally on 
the trial of the case at law, even for the fraud. 1 Phil. on 
Ew., 346; Prudham vs. Phillips, Ambler, 763. Shall the 
defendant be allowed to avail himself of this advantage thus 
wrongfully obtained ? 

3. That a Court of Equity can grant the relief is very clear, 
for in matters of fraud, Courts of equity and of law have 
concurrent jurisdiction, Lord Redesdale in Bateman vs. Wil- 
loe, 1 Sch. & Le., 205, says, “ When a verdict has been ob- 
tained by fraud, or whenever a party has possessed himself 
improperly of something, by means of which he has an un- 
conscientious advantage, equity will either put it out of the 
way orrestrain the party from using it.” And that it is just 
what this complainant asks for in this case. Counsel for 
defendant does not controvert this principle. His position 
is, that the Court of law, in which the judgment complained 
of was obtained, has jurisdiction of the question and can 

ive the desired relief, by reversing or vacating the judgment 
for fraud in a proceeding instituted for that purpose, that that 
is the Court in which the complainant must seek redress. 

4, That position is not maintainable, for whenever Courts 
of law and equity have concurrent jurisdiction of a question, 
as in this case, that Court, which first gets hold of the case, 
will retain it. It is at the 7 of the party aggrieved to 
go into a Court of equity or law. This party has come in- 
toa Court of equity. It was his right to do so, and we can 
not turn him away. Smith vs. Gettinger, 3 Kelly, 145. And 
we hold that adjudication to be conclusive on this Court. If 
other authority was necessary to support this bill we have it. 
Eord Hardwicke in Barnesley vs. Powell, 1 Ves. Sr., 288, dis- 
cussing a similar, if not the identical question, says, “ though 
this Court cannot set aside a judgment of a common law 
Court obtained against conscience, yet it will decree the par- 
ty to acknowledge satisfaction on that judgment though he 
has received nothing, because obtained when nothing was 
due, so it cannot set aside a fine for being obtained by fraud 
and imposition, as the Court of C. B. to a certain extent, 
and with certain restrictions may. Yet on a conveyance so 
obtained, this Court never sent the plaintiff to C. B. to set it 


VoL. xxx—21. 
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aside, but considers the person so obtaining the estate even 
by fine, as a trustee, and decrees him to reconvey on the 
general ground of laying hold of the ill conscience of the 
party, to make him do what is necessary to restore matters as 
before.” So we think there was equity in the bill. 

5. The complainant was entitled to the injunction prayed 
for in his bill, to stay the waste of defendant in cutting down 
and selling from the lot the valuable timber thereof. Smith 
vs. the City of Rome, and authorities cited. 

The judgment of the Court below dismissing the bill on 
demurrer must be reversed. 


Judgment reversed. 





MATHESON ¢é al., vs. JONES. 


1. If the payee of a note, to induce one to become a security thereon, 
represents that he has in his hands funds belonging to the principal, 
which shall be applied as a credit upon the note, the security may give 
parol evidence of the payee’s promise; and if established by the proof, 
he is entitled to the benefit of said assurance. 


Complaint, in Pulaski Superior Court. Tried before the 
Honorable A. H. HANSELL, at April Term, 1860. 4 


This was an action by Lewis Jones, bearer, against Darius 
R. Mathewson, Thomas D. L. Ryan and John H. Oakley, on 
the following promissory note: 


«“ $2,010 00. 

“ By the 25th day of December next, we, or either of us, 
promise to pay Charles E. Clark, or bearer, two thousand 
and ten dollars, with interest from date. Value received. 

“February 13th, 1858. 

(Signed) “D, R. MATHESON, 
“Tuomas D. L. Ryan, 
“J, Henry OAK Ley.” 
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With the following credit endorsed: “ Received, December 
14th, 1858, of Dr. D. R. Mathewson, sixty-five dollars on the 
within note.” 


The defendants pleaded the general issue. Mathewson, 
one of the defendants, further pleaded, that he was only 
surety to said note, and had been induced by Clark, the 
payee, to become surety, by representing to defendant that 
there was a settlement to be had between him, Clark, and 
Ryan, of their partnership accounts, and that there would be 
due and coming to Ryan about four hundred and fifty dollars, 
and which he assured and promised defendant should be ap- 
plied to, and credited on said note; and that it was upon this 
representation and assurance that he became surety, and that 
said representation was false, and that no such amount has 
ever been applied or credited upon said note, and that plain- 
tiff had notice of these facts before he traded for said note, 
and became the owner thereof, with full knowledge of this 
defense. 

At the trial, plaintiff moved to strike said last-mentioned 
plea. ‘The Court granted the motion and struck the plea, 
and defendant excepted. 

The jury found for the plaintiff the full amount of the note, 
minus sixty-five dollars credited thereon. Whereupon, de- 
fendant tenders his bill of exceptions, assigning as error the 
aforesaid decision. 


Dawson & Kress, for plaintiffs in error. 
ScarBoroucH & Lowry, contra. 
By the Court—Lumpkx1n, J., delivering the opinion. 


We do not think the rule which excludes parol testimony 
from adding to a written contract applicable to this case. 
The payee of the note, to induce Darius R. Mathewson to- 
sign the note sued on, assures him, as the plea states, that 
he had in his hands four hundred and fifty dollars, which 
would be coming to Thomas D. L. Ryan, the principal in the 
note, upon the settlement of their medical copartnership, . 
which amount should be credited upon the note, and that 
upon this representation he acceded to the contract; all of 
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which was well known to Lewis Jones, the plaintiff in the 
action. 

Is not Mathewson entitled to this credit? Would it not 
be a fraud to withhold it? Either the payee has realized 
this sum, or he has not. If he holds it, he is bound to apply 
it to Ryan’s debt ; and if he surrenders it up and the secu- 
rity is thereby prejudiced, the loss must fall upon Clark, or 
Jones, the bearer. If he made a false representation, or 
was even mistaken as to the matter, it is equally certain that 
the security will be protected. 

Our conclusion, consequently, is, that the plea should not 
have been stricken, and that if sustained by the proof, the 
defendant is entitled to claim the relief which he seeks, 





MASON ¢t al., vs, DEESE. 


1, A marriage settlement which provides that the wife’s property and its 
proceeds shall ‘‘ never’’ be subject to the control nor the contracts of 
the husband, seems to intend his exclusion after the death of the wife, 
as well as during her life ; but it may be submitted to a jury, to be con- 
strued in the light of the circumstances which surround the parties at 
the time of the marriage. 


In Equity, in Wilkinson Superior Court. Tried before 
Judge HANSELL, at April Term, 1860. 


This was a bill brought by James Mason, as administrator 
of Susan Lowe, formerly Susan Mason, deceased, and the 
other plaintiffs in error, as her brothers and sisters, and heirs 
at law, against Joel Deese, as administrator of Lunsford 
Lowe, deceased, the husband of said Susan. The substance 
of the case made by the bill is, that the said Lunsford and 
Susan intermarried, first executing a marriage settlement, 
which is as follows: 


Vv 











MILLEDGEVILLE, MAY TERM, 1860. 309 


Mason et al., vs. Deese. 


“ GEORGIA—LaovrREns County : 

“ This indenture tripartite made and entered into this 5th 
day of April, in the year of our Lord one thousand eight 
hundred and forty-five, between Susan’ Mason, Lunsford 
Lowe, and James Mason, trustee of and for Susan Mason, as 
follows: Whereas, a marriage by Divine Providence is con- 
templated to be had and solemnized in a short time between the 
said Susan Mason and the said Lunsford Lowe; and whereas 
the said Susan Mason is seized and possessed, in her own 
right, of some valuable property, to-wit: a stock of neat cat- 
tle, and as one of the legatees of Turner Mason, her deceased 
father, she is entitled to a considerable property, both real 
and personal, consisting of lands, negro slaves and other per- 
sonal property to a large amount, the value of which cannot 
at present be ascertained, but it is expressly understood and 
agreed that so soon as a division of the estate shall be had, 
that a schedule of the part of the said estate that shall or 
will fall to the said Susan Mason shall be annexed to, and 
form a part of this settlement and agreement. Now, in or- 
der to secure for the sole and separate use of the said prop- 
erty to the said Susan Mason, in the event that the said 
contemplated marriage does take place the said Susan Ma- 
son, by and with the consent of the said Lunsford Lowe, 
which is evinced by his becoming a party to the agreement 
and settlement, and signing the same, in consideration of the 
said contemplated marriage, and for the further consideration 
of five dollars to her in hand well and truly paid by the said 
James Mason, at and before the sealing and delivery of these 
presents, the receipts whereof is hereby acknowledged, hath 
granted, bargained, sold and conveyed, and by these presents 
do grant, bargain, sell, alien, convey and confirm unto the 
said James Mason, and his heirs and executors, all the before 
mentioned stock of neat cattle, the artificial marks of which, 
and the number of which, when ascertained, shall be an- 
nexed, by way of schedule, to this agreement and settlement ; 
also, the legacy which is left to the said Susan by the last 
will and testament of her said father, Turner Mason, which, 
when assigned and turned over to her by the executor of the 
said testator, shall also be annexed, by way of schedule, to 
this agreement, and shall form a part and parcel thereof, and 
the same is to be held by the said James Mason and his 
heirs and executors upon the following trusts, stipulations and 
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conditions of, and concerning the same, as follows, to-wit: 
that the said property nor any part thereof, or the proceeds, 
profits or hire thereof is never to be subject to the control, 
contracts or liabilities of the said Lunsford Lowe heretofore 
made or entered into by him, and also upon the further trust 
and condition that the said property, and every part and 
parcel thereof, shall remain in the possession of the said Su- 
san and the said Lunsford Lowe, in the event that the said 
marriage shall take place, and that she shall also have, take 
and appropriate the proceeds, hire and profits thereof in 
such manner as she shall deem fit and proper for the support, 
comfort and maintenance of herself and her family, includ- 
ing the said Lunsford Lowe during their joint natural lives 
and living together, and also upon the further trust and con- 
dition that after the death of the said Susan, in the event 
that she shall leave a child or children by the said marriage, 
then the said property and every part and parcel thereof 
shall go to and vest in the said child or children in fee sim- 
ple; and upon the further trust and condition that, in the 
event there shall be no child or children of the said marriage, 
then the said Susan shall have the right to dispose of the 
said property by deed or by last will and testament, or in 
such mode as she may adopt, which shall not, however, take 
effect or deprive her of the possession of the said property 
during the term of her natural life; and also upon the further 
trust and condition that in the event that at any future time 
it may be deemed proper by the said Susan that a part or 
portion of the said property should be sold for the purpose 
of supporting and maintaining the said Susan and her family, 
or for changing the said property and investing the proceeds 
of the same in other property which the said Susan might 
deem more suitable or profitable, then she shall have the right 
to doso, by the consent of the said James Mason, and the deed 
in writing of the said Susan and the said James Mason shall 
be a sufficient conveyance of the said property, and the prop- 
erty so purchased with the proceeds of the property so sold, 
shall be held in the same manner, and be subject to the same 
conditions and limitations as that hereinbefore conveyed, and 
the said Lunsford Lowe covenants, promises and agrees that 
he will exercise no greater power or authority over the prop- 
erty hereinbefore conveyed than he is authorized and per- 
mitted to do by this settlement and agreement, and the said 
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James Mason, trustee, promises and agrees, on his part, that 
he will faithfully execute, perform and fulfill all things here- 
inbefore agreed to be performed and done on his part. 

“Tn testimony whereof, the said Susan Mason, Lunsford 
Lowe and James Mason have hereunto set their hands and 
affixed their seals the day and year first above written. 

“Signed, sealed and delivered in the presence of 


* Reszoca. Davis, SUSAN MASON, [t. s. 
“WitiiaM A. J. Britt, > L. LOWE, L. 8. 
JAMES MASON. [1. s. 


mark, 
“JacoB T, Linper, J. P. 


“GEORGIA, Clerk’s office Superior Court, re- 
“LAURENS County: >corded in book C, pages 130, 131, 
hoon and 133. Sept. 17th, 1845. 
“ Francis THomas, Clerk.” . 

It is further alleged that Lowe was insolvent at the time 
of the marriage, and that his insolvency was one of the rea- 
sons for the settlement. The allegations further are, that 
the wife died, leaving the husband surviving her; that he 
then died, and the defendant, Deese, took out letters of ad- 
ministration upon his estate, and under that authority took 
into his possession, as the property of his intestate, the ne- 
groes and other property which was covered by the settle- 
ment, and sold the negroes under an order at public outcry, 
but had some of them bought in for his own use. Also, that 
said Deese had possession of the title papers of the real estate 
covered by the settlement. The prayer of the bill was for a 
discovery of the defendant’s acts in relation to the property 
and of the amount of the notes, which the complainants al- 
leged they did not know, and that he might be decreed to 
deliver up the title papers, and account fully for all the prop- 
erty covered by the marriage settlement with the complain- 
ants, as administrator and heirs at law of the deceased wife, 
Susan Lowe. There was a general demurrer to this bill, and 
the Court, on the hearing, dismissed the bill for want of 
equity. The complainants excepted, and assign the decision 
as error. 


Y. J. Anperson, E. A. & J. A. NisBet, and Junrus 
WINGFIELD, for plaintiffs in error. 
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H. M. Moors, A. E. Cocuran, and 8. T. BAmLey, for 
defendants in error. 


By the Court.—StepuHens, J., delivering the opinion. 


The sole question in this case is, whether or not it was the 
intention of this settlement to exclude the husband from his 
marital rights after the death of his wife? The words of the 
exclusion constitute the first trust or condition declared by 
the settlement, and areas follows: ‘ The said property nor 
any part thereof, or the proceeds, profits or hire thereof, is 
never to be subject to the control, contracts or liabilities of 
the said Lunsford Lowe, heretofore made or entered into by 
him, or that shall hereafter be made or entered into by him.” 
By these terms, from what, or how much is he excluded, and 
during what time, or how long is he excluded? It was sug- 
gested that these terms fail to effect any exclusion at all, 
upon the idea that their real intention was not the lawful 
one of excluding the interest which the husband would ac- 
quire by the marriage, but the unlawful one of protecting 
that interest from his debts, and that the intention being ille- 
gal must fail. It is true that the form of phraseology indi- 
cates that the parties were looking to the security of the prop- 
erty from the husband’s debts, as a leading purpose, but the 
plain legal effect of the language used, is the complete ex- 
clusion of his interest during whatever period the exclusion 
operates. The property is saved from his control, as well as 
his contracts, and is guarded against him, as well as against 
his creditors. He who has no control over a thing, nor any 
power of subjecting it to his contracts or liabilities, has no 
property in that thing. Take away these, and I know not 
anything that is left. The words used effectually negative 
the husband’s interest, and there are no other words to con- 
tradict or qualify them. To conclude that an interest was in- 
tended to be lett in him during the period in which this clause 
is to have effect, is to impute an intention to the parties 
upon a mere surmise, in opposition to the plain effect of 
the words which they have used to express their intention. 
The exclusion is complete so long as it lasts. During what 
time, or how long does it operate? It is clear that the lit- 
eral sense of the term excludes him forever, as well after the 
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death of his wife as during her life; for the property, 
corpus and proceeds, is never to be his. But it is said that 
this being the conceded literal sense of these words, they 
must be construed in the light of, and restrained by, the pre- 
ceding words, which declare the object of the settlement to 
be the securing of the property to the sole and separate use 
of the wife. It is said that this purpose being declared in 
limine, must be regarded as a general intent covering and 
limiting the scope of the whole instrument, and that this gen- 
eral intent being itself confined in its operation to the life- 
time of the wife, confines the operation of all the provisions 
within the same period. This position is untenable, because 
it is in plain conflict with one of the clearest and most im- 
portant provisions in the whole settlement—the provision for 
the issue of the marriage. This provision, so far from being 
confined in its operation to the life time of the wife, as the 
agreement requires that it should be, begins its operation only 
after her death. This proves that what is claimed as a gen- 
eral intent covering and limiting all the provisions of the set- 
tlement, is not what it is claimed to be. It fails to cover 
one of the leading and most clearly expressed purposes of 
the settlement; and failing to cover one, may it not fail to 
cover another? One elear failure breaks down the rehiability 
of that clause, as a guide in the construction. This, there- 
fore, is no reason, nor does any, other reason oceur to me, 
for cutting down and limiting the literal and natural force of 
the word “never.” On the contrary, it seems to me that 
this word must have its full force, operating after the death 
of the wife as well as during her life, in order to give mean- 
ing to all the parts of the settlement. This exclusion which 
receives great prominence from being placed first, was wholly 
useless, unless it was intended to have effect after the death 
of the wife; for the very next clause secures the sole and 
separate use of the property to her and her family (including 
him so long as he may continue a member of her family) 
during her life, and thus, by a single provision, exhausts the 
alleged general intent. Again, the last thing which the hus- 
band did was to covenant that he would exercise no greater 
power or authority over the property than he was authorized 
to do by the settlement—not by the marriage as regulated 
by the settlement, but by the settlement itself. He was to 
do nothing, unless empowered by the settlement. This indi- 
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cates, to my mind, that the parties considered that they had 
established the basis of total exclusion in the first place, and 
that all which the husband could take, was to come by bein 

expressed and conferred in subsequent clauses of the settle- 
ment, and not come as an unbarred residuum of marital 
rights. The settlement does confer on him two benefits: the 
provision for his support so long as he might continue a mem- 
ber of his wife’s family by living with her, and the chance of 
being her legatee in the event of her dying without issue, 
The value of that chance depended very much, if not wholly, 
upon his solvency or insolvency at the time when the wife 
should come to exercise her appointing power. I have no 
doubt it was the expectation of both husband and wife, when 
they made the settlement, that she would exercise that ap- 
pointing power in his favor, if he should be in a condition to 
reap the benefit for himself, but that she would not do it if 
his creditors were to pocket her estate. So much as to my 
own views of this settlement. Judge Lyon and myself ar- 
rived at exactly opposite conclusions, he thinking that the 
husband was not excluded after the death of the wife, and [ 
thinking that he was, each of us founding his opinion upon 
the terms of the settlement itself. Judge LUMPKIN thought 
that it was not perfectly clear from the settlement itself, that 
the husband was intended to be excluded, and that the set- 
tlement had better be submitted to a jury to be construed in 
the light of the surrounding circumstances, particularly the 
alleged insolvency of the husband when the settlement was 
made. His view and mine, though not the same, necessarily 
led to a reversal of the judgment below, which coincided with 
the view of Judge Lyon. Judge LuMPKIN and myself then 
had to give direction to the case on the new trial which we 
had awarded. As he could not go so far as I had gone, I 
fell back upon his position as the only possible solution of 
the difficulty, and we united upon that as the instruction for 
the future government of the case. I will add a few words 
in explanation of the important light which may be derived 
from the insolvency of the husband at the time of the mar- 
riage, if that fact really existed as alleged in the bill. Its 
significance does not consist in its being a motive to the set- 
tlement, though in point of fact, it very probably was a lead- 
ing cause of the settlement, but in its being a probable mo- 
tive to that particular part of the settlement which clothes 
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the wife with an appointing power in case of her death with- 
out issue. Supposing this provision to have been inserted 
with a view of exercising it for his benefit, in case he should 
afterwards get in a situation to profit by his wife’s bounty, 
(a very reasonable and probable supposition,) then the par- 
ties must have considered that without the exercise of that 

ower, the effect of the settlement was to exclude him after 
thee death. I am obliged to think that the present case is a 
rhuch stronger one for the exclusion of the husband than an- 
other in which this Court excluded him. See Holmes vs. 
Liptrot, 8 Ga. Rep., 279. 

Judgment reversed. 





HARWELL vs. LIVELY et al. 


1. When a will has been revoked by a subsequent will, the revocation of 
the latter does not per se revive the former, nor can it be revived ex- 
cept by republication in writing, attested by three witnesses, or by 
codicil duly executed. 


Citation, to show cause why probate of will should not be 
set aside—appeal from the Ordinary in Putnam Superior 
Court. Tried before Judge Harris, at March Term, 1860. 


This case originated in a citation sued out at the instance 
of Mrs. Susan Lively, requiring Thomas B. Harwell, ex- 
ecutor of L. P. Harwell, deceased, to show cause why his let- 
ters testamentary, and the probate of the will of said Lewis 
P., granted by the Ordinary of said county, at October Term, 
1858, should not be revoked, vacated and set aside, on the 
ground that said paper thus admitted to record and probate 
was not the last will and testament of deceased, but that the 
same had been revoked by a will subsequently executed in due 
form of Jaw, and which latter will had been lost or destroyed ; 
but which, nevertheless, operated as an effectual and complete, 
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and perpetual revocation of said former will, unless the same 
had been revised and republished agreeably to the forms re- 
quired for making an original will. 

The executor, in answer to the citation or will, showed for 
cause— 

Ist. That said Susan W. was duly cited, (she being then 
a widow and the heir at law of said Louis P. Harwell,) to 
appear when said executor proved said will in solemn form 
before the Court of Ordinary, but failed to appear and make 
any objection thereto, and that she is barred and _ precluded 
by said proceedings. 

2d. Because said will was solemnly proven as aforesaid, 
and letters testamentary granted to defendant, and afterwards, 
the said Susan W. had, and retained the possession, use and 
control of the house and lot and furniture, bequeathed to her 
by said will for life. That she has recognized respondent as 
the only and legally qualified executor of said will; acqui- 
esced in his qualification and purchased property at the sale 
made by him as such executor and received by him the 
twelve months support allowed her by law. 

And for these reasons respondent submits that said Susan 
W. is forever barred and precluded from opening or contro- 
verting the legality of the judgment admitting said will to 
probate. 

Further, respondent answered that said will, which was 
dated in February, 1858, was not revoked by the latter will 
of July, 1858, there being no revocatory clause in said last 
will, and the bequests and dispositions of the two wills not 
being materially different, and that said last will not being 
found, the presumption is, that testator destroyed it, and he 
thereby intended to revive and republish his former will, and 
that such was the effect of such revocation and destruction. 

The testimony being closed, counsel for the executor re- 
quested the Court to charge the jury, that when a will is 
traced into the possession of testator and cannot be found af- 
ter his death, upon diligent search, the presumption of law 
is, that the testator destroyed it animo revocandi; and if 
they believe that the testator destroyed or otherwise cancelled 
the last will, with the intention to revive the will first made, 
and which had been admitted to probate, and not to die in- 
testate, then they should find for the executor. The first 
part of which charge the Court gave as requested, but re- 
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fused to give the second or latter part thereof. To which 
refusal counsel for respondent excepted. 
The Court then proceeded to charge the jury as follows :, 
“Tf the testimony shows that a will was subsequently 
made, duly signed and witnessed, the last will, if conflicting 
in its disposition, is necessarily a revocation of a previous 
one. If the testimony should lead you to believe that the 
Jast will has been suppressed by any one, that does not de- 
stroy its validity, but it may be set up and established by 
proper proceedings in the appropriate tribunal. It is not 
important, however, to this investigation to pronounce upon 
the validity of that last will, and its being set up, nor wheth- 
er it was cancelled by testator or not. The question is, does 
it not revoke the prior will which has been admitted to pro- 
bate? Asa legal question, I say to you that a later will © 
er se revokes an older will, gpless the contrary be expressed 
in the last one; the last will presumptively conflicts with 
the dispositions of a prior one. It is contended that the last 
will was destroyed by the testator himself; with the testi- 
mony as to that you must deal only. But assuming that de- 
ceased did destroy or cancel the last will, I charge you that 
a previous will cannot be set up but by revival, republication. 
This question doubtless involves the intention of the testator, 
but it involves something more. It involves the question of 
what amount or quantity of testimony is necessary to evidence 
such intention. You will inquire if there be three competent 
witnesses testifying here as to the revival of the prior will. 
Our statute requires three witnesses now to every will. Can 
a defunct, dead will be revived by a less number? I 
think not. I am disposed to think any other rule will be 
unsafe but this: to require every revival or republication of a 
revoked will to be evidenced in writing, and signed by him 
who republishes in the presence of three attesting witnesses ; 
and in the absence of express and controlling adjudications, 
I charge you that such a rule as I have indicated is essential 
to give effect to the spirit of our recent act requiring three 
witnesses. And such a rule will harmonize with the rule that, 
it is conceded, prevails in reference to the republication of 
wills of land in England. Indeed, without adopting such a 
rule, in all cases of revival of republication of defunct wills, 
the greatest frauds might be practiced on testators. Aban- 
doned intention might be resuscitated on light, vague conver- 
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sations, and a force and power given to them contrary to their 
last legal authenticated intentions.” To which charge of the 
Court, counsel for respondent did then and there except, and 
do now except. The jury found a verdict revoking and set- 
ting aside the probate of the prior will of February, 1858, 
And the counsel for the respondent tender this their bill of 
exceptions, and say that the Court erred: First, in refusing 
to instruct the jury as requested by respondent in his second 
request hereinafter set forth. Second, in instructing the 
jury “that a later will per se revokes a former will, unless 
the contrary be expressed in a later will;” because whilst 
this is true as a naked legal proposition, it was not appli- 
cable to the facts of this case, there being evidence before the 
jury that the later will had been revoked. ‘Third, in in- 
structing the jury, “that if the testimony showed a subse- 
quently made will, only signedgand witnessed, that last will, 
if conflicting in its dispositions, is necessarily a revocation 
of a previous one,” for the reason given in the second spect- 
fications as above. Fourth, in instructing the jury that the 
intention of the testator to revive the will of February, 1858, 
must be shown by the testimony of three competent witnesses, 
Fifth, in instructing the jury that any revival or republica- 
tion of a revoked will must be evidenced in writing and 
signed by him who republishes in the presence of three at- 
testing witnesses. 


E. A. & J. A. Nisper and W. A. Rice, for plaintiff in 
error. m 


#Davis & Lamson, Hupson & McKINLeEy, contra. 


By the Court.—LumpxIn, J., delivering the opinion. 


His Honor Judge Harris was asked by the counsel for 
the respondent, to charge the jury as follows, to-wit: 

“That when a will is traced into the possession of the 
testator, and can not be found, upon diligent search after his 
death, the presumption of law is, that the testator destroyed 
it animo revocandi. And further, 

“That if the jury believed, from all the facts and circum- 
stances of the case in evidence before them, that the testator 
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destroyed or otherwise cancelled the last will with a mind 
and intention to revive the will admitted to probate, (name- 
ly, the will of February, 1858,) and not to die intestate, they 
must find for the respondent.” 

The first of these charges the Court gave as requested ; the 
second was refused. The Judge instructed the jury, that. if 
the testimony established that a will had been duly made 
and published in July, 1858, the provisions of which were in 
conflict with the previous will of February of that year, the 
last will was necessarily and per se a revocation of the for- 
mer. And that being so, the former will cannot. be set up 
but by republication, ‘ This, doubtless,” said the Judge, “in- 
volves the intention of the testator, but it does more; what 
amount or quantity of testimony is necessary to evidence such 
intention? You will inquire, gentlemen of the jury, if there 
be three competent witnesses testifying to the revival of the 
Gorley will of February. The‘statute of Georgia requires 
three witnesses now to every will. Can a dead will be re- 
vived by a less number? I think not. This I conceive to be 
the only safe rule, namely: to require every revival, or re- 
publication of a defunct will, in order to be valid, to be re- 
duced to writing and signed by the testator in the presence 
of three attesting witnesses. And in the absence of express 
and controlling adjudications, I charge you, that such a rule 

gs I have indicated, is essential to give effect to the spirit of 
our recent Act, requiring three witnesses; and such a rule 
will harmonize with that which it is conceded prevails, as it 


. respects the republication of wills to land in England. In- 


deed, without adopting such a rule in all cases of revival, or 
republication of revoked wills, the grossest frauds would be 
practiced upon testators. Abandoned intentions might be 
resuscitated, and a force and effect given to vague desultory 
conversations contrary to their last legally authenticated in- 
tentions.” ‘ To which charge as given, counsel for the re- 
spondent excepted. 

Two questions are presented in the record: First, Does the 
revocation of the will of July, 1858, ipso facto, revive the 
will of February, 1858? And secondly, Is it competent to 
show by parol proof, that such was the intention of Lewis P. 
Harwell, the testator? 

When this case was before this Court six months ago, it 
thus expressed its opinion upon the first point made in the 
bill of exceptions. 
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It has been a long mooted question whether the single fact 
of the revocation of a subsequent will revives a prior revoked 
one. The argument in favor of the revival is this: The first 
will would be good but for the last which revokes it, and this 
last, being itself afterwards revoked, becomes a nullity—has 
no effect whatever, and of course leaves the prior will unaf- 
fected. And it is analogized to the case of a statute revived 
by the repeal of another which had repealed the first. Such 
is the rule of the common law in the case of statutes, but 
the civil law is different, and so is the good reason of the 
thing different. When a principle is sound it ought to be 
carried to all strictly analagous cases, unless stringent au- 
thority forbids; but if the principle be wnsound, analogy 
ought not to be allowed to carry it to a single case beyond 
the imperative demands of authority—the cases in which it 
has been already planted by decisions, Then is it a sound 
logical principle that a statute is revived by killing the stat- 
ute which had previously killed the first? Is a dead man re- 
vived by killing his slayer? Is not the result rather this; 
Whereas, you had at first but one dead man, now you have 
two? But this is itself but an analogy, and analogies are 
often fallacious from want of exact parallelism in the two 
cases. ‘Take, therefore, the case before us; here are two wills 
of different dates and inconsistent provisions, and the last one 
in point of date, is confessedly revoked, which of these pa-~» 
pers, or does either, show the final testamentary mind of the 
testator? I say neither does. The last one does not, as is 
admitted by everybody; for it is expressly revoked. How 
is it with the first? That contains what was once his mind, 
but we know that he changed that mind when he made the 
last one. How do we know that he ever reverted to it? It 
is said that he changed again when he revoked the last. This 
is true, but to what did he change? The case is this: He had 
a scheme and abandoned it for another, and thus abandoned 
the second. All, so far, is clear and satisfactory, but can you 
go further and say, that when he abandons the last he re- 
turned to the first? If these two schemes comprehended all 
the possible dispositions of his property, then the conclusion 
would be a logical one, that when he abandoned the one he 
returned to the other. But when the number of possible 
schemes in every case is legion, you cannot say that because 
he has departed from any one, you know his mind has settled 
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upon any other particular one out of that infinite number. 
The whole fallacy lies in assuming that the two papers ea- 
haust the subject. It seems to me that the abandonment of 
any one scheme does not, of itself, afford the least indication 
in favor of any other particular one out of an infinite number. 
Then it cannot be said, as the third charge declares, that the 
probate of a will cannot be defeated or revoked by proof of a 
Jater inconsistent will, unless the last one, itself, goes to pro- 
bate. The question on a probate of a will, is, whether the 
paper propounded contains the final testamentary scheme of 
the testator? If it does not, it is not his will, and any pa- 
per which shows that though the paper propounded was once 
his will, it had ceased to be so, would defeat the proposed 
probate without rebutting proof, whether such later paper 
was itself offered for probate or not. 

It must be conceded that there is much law, especially in 
the text-books, from the decision by Lord Mansfield in Gla- 
zier vs. Glazier, 4th Burrows ......... in 1870, down to 1 
Victoria, ch. 26, sec. 22, adverse to the doctrine held by this 
Court in this case last November. Still the rule as laid down 
by the King’s Bench was often doubted in England, and ex- 
pressly denied to be law by many Judges, and to settle this 
vexed question, the British Parliament, at the period indica- 
ted above, passed a statute declaring that “ No will or codi- 
cil, or any part thereof, which shall be in any manner revok- 
ed, shall be revived, otherwise than by a re-execution thereof, 
that is, by a writing fully attested, or by a codicil, in manner 
hereinbefore required, and showing an intention to revive the 
same.” It being admitted that wills to land could not be revi- 
ved by parol in England since the enactment of the Statute of 
Frauds, and the Act of January, 1832, having put wills of 
personalty or wills of land and personalty, on the same foot- 
ing as wills of land by the Statute of Frauds, as to making re- 
vocation and republication, we think it best to affirm in toto 
the judgment of our learned brother, there being no binding 
authority to the contrary. And calculated as it is to subserve 
and enforce the tenor and spirit of our own legislation, and 
to give to our people the full benefit of the two hundred years 
experience of the mother country, as embodied in the late 
Act, which we have quoted, is it not the dictate of wisdom to 
begin in this State where they have ended in England? We 
think so. 

VoL. xxx—22, 
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JARRETT vs. ARNOLD. 


1. It is a violation of the Act of 1850, making it unlawful for the Judge 
to express or intimate to the jury what was or has not been proved, 
to charge them that they should find for the plaintiff the amount which 
he claims, if they believe the witnesses who testified in the case. 


Complaint, in Taliaferro Superior Court. Tried on the 
Appeal, before Judge Tuomas, at February Term, 1869. 


This was an action by Arnold against the plaintiffin error, 
as administratrix of Johnson Jarrett, deceased, to recover 
for services rendered testator, as nurse, in his last illness. 
The declaration was in the common form of complaint, and 
had annexed the account for said services, amounting to 
$500. The quantum meruit count was afterwards added by 
way of amendment. 

The testimony being closed, the presiding Judge charged 
the jury, stating the grounds upon which the plaintiff relied 
to support his action, and upon which the defendant resisted 
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it, and commenting upon the points presented by the record 
and evidence. The jury found for the plaintiff five hundred 
dollars; whereupon defendant filed her bill of exceptions, 
assigning as error said charge. 

Ist. In excluding from the consideration of the jury im- 
portant testimony as to the character in which plaintiff ren- 
dered the alleged services, whether as a hireling or as a 
friend and relation, without intending or expecting to charge 
therefor. 

2d. In excluding from their consideration the proper 
amount of compensation for said services, if he were entitled 
to compensation at all. 

3d. In excluding from the consideration of the jury the 
question as to whether the remarks proven to have been 
made by testator were to be considered as words imparting 
a gift or bequest, or a contract and legal liability. 

4th. In expressing an opinion upon the value to be put 
upon the evidence in the case. 





Wa. M. Resse, for plaintiff in error. 
Sam. BARNETT, contra. 
By the Court.—Lumpkxty, J., delivering the opinion. 


After referring to the testimony, Judge Thomas in con- 
clusion, said to the jury: “Therefore, I charge you that if 
you believe the evidence of Cull, and also of Smith and 
Chafin, you ought to find a verdict for the plaintiff for the 
sum of five hundred dollars, with interest from the time the 
services were fully completed and ended.” 

It is complained by counsel for the defendant below, that 
the foregoing, as well as other portions of his Honor’s charge, 
are violatory of the Act of 1850, which makes it unlawful 
for the Judge to express or intimate to the jury what has or 
has not been proved in any case. (Cobb, 462.) It would 
seem that the learned Judge had expressed a pretty decided 
opinion, that the special contract set up by the plaintiff had 
been fully proved by the witnesses who were sworn upon 
the trial, and that it only remained for the jury to settle in 
their own minds whether or not Cull, and Smith, and Chafin 
were to be believed. 
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I would merely add, that no one, so far as the record dis- 
closes, doubted the veracity of the witnesses ; and the only 
question made was, had they made out, by proof, the special 
contract, namely: that the plaintiff was to get five hundred 
dollars for nursing the deceased during his nine days of ill- 


ness ? 





WRIGHT vs. THE STATE OF GEORGIA. 


1. On an indictment for malicious mischief in shooting a mule, it is a 
good defense to show that the shooting was done with the motive of 
protecting the crop of the accused, and not from either ill-will to the 
owner or cruelty to the animal; and it is the line of this defense to 
show that the mule was in the corn field of the accused at the time of 
the shooting; and the evidence showing him to have been there is cor- 
roborated by proof that he had an habitual proclivity towards such 
mischief, and was hard to be restrained from it. 


Indictment for Malicious Mischief, in Warren Superior 
Court. Tried before Judge THomas, at April Term, 1860. 


The plaintiff in error was indicted for malicious mischief, 
in the shooting and killing a mule belonging to John T. 
Baker. 

Dr. Baker, the owner of the mule, testified: That defen- 
dant told him that he shot the mule some time last summer ; 
said he shot him for getting into his corn field, and while he 
was in the field. The mule was worth one hundred dollars ; 
the mule was shot in his hind parts; was brought home, and 
died; the only corn field defendant had adjoined witness’ 
farm, and was separated from it by a fence; one-half the 
fence witness was to keep up, and Wright the other half; in 
the spring defendant came and complained that the mule had 
been in his field; witness promised to keep him up if he could ; 
the mule was a stud mule. 

Here the State closed. 
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Evidence for Defendant. 


Joel W. Gunn testified: That he heard a conversation be- 
tween Dr. Baker, the prosecutor and owner of the mule, and 
Wright last summer or fall; in that conversation, Wright told 
Baker that he shot the mule in his corn field, and asked the 
Doctor if he did not tell him to shoot him if he got in his field 
any more? Dr. Baker said he did; he did not tell him he 
could shoot him if he dared, or if he did shoot him he would 
run the law on him, or any thing of that kind, that witness 
heard ; don’t think he did ; believed he heard all that was said, 

Defendant then proposed to prove by several witnesses the 
character of the mule; that he was an unmanageable, plun- 
dering animal, not subject to ordinary control, and given to 
breaking open stables, and tearing down and jumping fences, 
etc. The Court repelled this evidence, and counsel for de- 
fendant excepted. Here defendant closed. 

Dr. Baker, recalled by the State, testified: That the con- 
versation which Gunn speaks of, is the same witness referred 
to upon his first examination; it may have occurred as Mr, 
Gunn says; he don’t recollect then telling Wright that he 
told him to shoot the mule if he dared ; was vexed, and sup- 
poses Mr. Wright was, at the time; never gave him permis- 
sion to shoot the mule; when he complained, he said if the 
mule got into his field again, or if witness did not keep him 
away, he would shoot him, and I told him to shoot him 
if he dared, and I would prosecute him. This was all that 
occurred. 

Upon this testimony the case was submitted to the jury, 
who returned a verdict of guilty; whereupon, defendant 
moved for a new trial, upon the following grounds: 

1st. Because the Court erred in rejecting the testimony of 
the witnesses proposed to be introduced as to the habits and 
character of the mule. 

2. Because tbe verdict was contrary to law and the evi- 
dence, and the charge of the Court, and is strongly and de- 
cidedly against the weight of evidence. 

3d. Because of the newly discovered testimony of James 
R. Gunn, to the effect that Dr. Baker, the prosecutor and 
owner of the mule, after he was shot, told said witness that 
Wright had shot his mule, and that he told him to do it, if 
he troubled him any more, and was glad that he had done it. 
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The Court refused the motion for a new trial, and defend- 
ant excepted, assigning said refusal as error. 


WaspENn & NELMs, for plaintiff in error. 
Joun C. Burcu, Sol. General, and AKERMAN, contra. 
By the Court.—STEPHENS, J., delivering the opinion. 


We think the proposed evidence of the mule’s thievish and 
unmanageable character was improperly rejected. It was 
material, by way of support, to the other evidence which | 
showed that Wright’s motive in shooting the mule, was a de- 
sire to protect his crop, and not either ill-will to the owner or 
cruelty tothe mule. The whole evidence against Wright was 
his own admission that he had shot the mule. This admission 
was coupled with a statement that he had shot him to keep 
him out of his corn-field, and that the mule was in his field 
when he shot him. Now, the truth of this statement, that the 
mule was in his field, was most material to his defense, and 
the fact that the mule had a proclivity for being in such 
places, and was hard to be kept out of them, supported the 
probability of the statement. If the mule really was in his 
field as he asserted, the fact very powerfully supported his 
further assertion that his motive in shooting was the protec- 
tion of his crop. The question to be tried was, not whether 
he was justified in shooting the mule, but whether his motive 
in shooting was malicious? The question of justification 
would be the issue in an action for damages against him, but 
on this indictment the issue was, malice or no malice. If he 
shot from the motive of protecting his crop, and not from 
either ill-will to the owner or cruelty to the animal, his mo- 
tive was not malicious, whether it was justifiable or not, and 
his act was not malicious mischief. I will add, that with this 
view of the law, I think the verdict of guilty is unsupported 
by the evidence. The Court did not consider this view of 
the case, and I speak only for myself in expressing the opin- 
ion that the evidence is not sufficient to support a conviction. 
The facts all seem to me to point to the motive of protecting 
the crop, and not at all, or very slightly if at all, to any ill- 
will to the owner or cruelty to the mule. . 

Judgment reversed. 








328 SUPREME COURT OF GEORGIA. 


Shirley vs. Price et al. 








SHIRLEY vs. PRICE et al. 


1. An appeal thus entered upon the minutes of the Justice’s Court is 
sufficient: ‘‘I stand security on the appeal of the above stated case,” 
the case being stated and the name of the party signed thereto. 

2. It is proper, if not positively required by the true construction of the 
Act of 1811, that parties in the Justice’s Court should testify orally 
when proving their accounts by their own oaths, and be subject to 
cross-examination by their adversary. 


Certiorari, in Habersham Superior Court. Decision by 
Judge Hutcuins, at October Term, 1859. 


This was a certiorari sued out by W. C. and A. Price, to 
correct certain errors alleged to have been committed in a 
Justice Court, in a cause therein pending by petitioners for 
certiorari, against John Shirley.  Plaintiff’s action was 
brought on a note, and Shirley pleaded a set-off. 

Upon the first trial before the Justice, there was a judg- 
ment for the plaintiff; whereupon, defendant appealed. 

The first error alleged to have been committed by the Jus- 
tice Court, was the refusal, upon motion, to dismiss the ap- 
peal, upon the ground that appellant had not given the bond 
and security required by law. There was simply an entry 
on the minutes that the defendant had paid the cost, and the 
following: “I stand security on the appeal of the above 
stated case.” (Signed) “ BEVERLY SHIRLEY.” 

The second error complained of was, that after defendant 
had proven his set-off by his own oath or affidavit, plaintiffs 
were not allowed to cross-examine him. ‘The Justices, jn 
their answer to the certiorari, on this part of the case, say: 
“that about the time the argument closed, plaintiffs’ attorney 
objected to defendant’s affidavit, on the ground that he had 
not been turned over to him for cross-examination,” and they 
overruled the objection on the ground that it came too late. 

Upon hearing said certiorari, the presiding Judge of the 
Superior Court (Hutchins) sustained the same, and set aside 
the verdict in the Justice Court, on both the grounds taken 
in the petition for certiorari, to-wit: that no bond was taken 
and security given by the appellant, as required by law in 
eases of appeal, and that plaintiffs were not allowed to cross- 
examine defendant. 
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To which decision counsel for Shirley excepted. 
C. H. Sutton, for plaintiff in error. 


WittiaM T. CRANE, contra. 
By the Court.—LumMPkKIN, J., delivering the opinion. 


It is unnecessary to repeat what has been frequently de- 
cided by this Court, that it is only necessary for the security, 
and not the party, to sign the appeal. Neither is there a 
bond required by the statute. 

Here Beverly Shirley enters into a recognizance upon the 
minutes of the Court, as follows: “I stand security on the 
appeal of the above stated case,” his name being signed 
thereto, which is to this effect: I stand security for the event- 
ual costs and condemnation money in the above case. Had 
the suit terminated against the defendant instead of his favor, 
can any one doubt but that Shirley would have been held 
liable? For myself, I am clear that the Justices of the Peace 
were right in refusing to dismiss the appeal. If it had been 
adjudged to have been defectively entered, there can be no 
doubt but that it was amendable. 

As to the other point in the case, our opinion is, that the 
better practice would be, under the Act of 1811, to require 
the party in the Justices’ Court to make the preliminary oath 
in writing, that he or she has no other evidence whereby to 
establish their account, except by their own oath; and then 
to testify orally like any other witness, and be subject to 
cross-examination at the instance of their adversary. It will 
better subserve the ends of justice. Indeed, we are satisfied 
that it is the true construction of the statute. 

The Act passed in 1827, in favor of non-resident plaintiffs, 
favors this interpretation: It recites, that the practice pur- 
sued in Justices’ Courts of requiring open accounts to be 
proven in open Court, in order to make them evidence, is, in 
case of non-resident plaintiffs, highly inconvenient; and 
hence, it provides that where the debtor has removed to an- 
other county, that the account may be proven by a written 
affidavit authorized to administer on oath; and when so 
proven, shall be received in evidence upon the trial of the 
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suit, as though the same had been proven in open Court, 
(Cobb, 649.) | 

But the difficulty here is, not so much that the objection of 
the plaintiff to the mode in which the defendants’ set-off was 

roved, come too late—being at the close of the argument— 

but as it is stated in the return of the magistrates, there is 
nothing practical in it. In other words, it has no point. 
“About: the time the argument closed,” says the Justices, 
“ plaintiff ’s attorney objected to the defendants’ affidavit, on 
the ground that he had not been turned over to him for cross- 
examination.” He made no objection to the affidavit when 
read. He did not apply to cross-examine the party either at 
the proper time, or even when this eleventh hour complaint 
was made. What error was there committed by the Court to 
which any exception was taken? Had application been made, 
even at that late stage of the case, to cross-interrogate the 
defendant, there is nothing from which we may infer that the 

rmission would not have been allowed. 

We think, therefore, that the Court below erred in sustain- 
ing the certiorari, and that the judgment in the Justices’ 
Court should stand. 





GRIMES vs. REESE & LINTON. 


1. Unliquidated damages cannot be pleaded as a set-off. 

2. Where the plaintiff sues in the common counts, it is competent for 
the defendant to plead and prove that there was a special contract, and 
that by the breach thereof the plaintiff has damnified the defendant in 
an amount more than the plaintiff claims. 

8. Where the same contract lays mutual duties and obligations on the 
two parties, and one seeks a remedy for a breach of duty by the second, 
the other may meet the demand by aclaim for a breach of duty against 
the first. 


Complaint, in Hancock Superior Court. Tried before 
Judge Tuomas, at October Term, 1859. 


This was an action brought by Reese & Linton, Ware- 
house and Commission Merchants, of the city of Augusta, 
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against Frances A. Grimes, administratrix of the estate of 
Thomas C. Grimes, deceased, to recover the balance due on 
an account, principally for money paid and advanced to de- 
fendant upon orders drawn by her on plaintiffs. The balance 
claimed was $1,476 50. | 


The entire account amounts to........ gekeis \euibin $8,037 41 
1857. June 26.—-Cr. by proceeds of 58 
bales cotton.......+0.. $2,915 81 


1857. Dec. 30.—Cr. by proceeds of 
112 bales cotton.....$3,645 10 
— 6 —-—__. 
$6,560 90 


Balance due Reese & Linton........1. scscsseseeceeees $1,476 50 

The account was made by defendant after the death of her 
intestate. 

The defendant pleaded— 

Ist. That she was not indebted to plaintiffs as administra- 
trix of Thomas C. Grimes, deceased, nor did she have any 
legal power or authority to make such contract as adminis- 
tratriz, or to bind thereby the estate of her intestate. 

2d. That defendant made a consignment of 112 bales of 
cotton to plaintiffs, who agreed to hold the same for de- 
fendant during the cotton season, or not to sell the same un- 
der 13 cents per pound, and that they would make to her 
advancements thereon upon the usual commission of 2} per 
cent.; and that plaintiffs, in violation of this agreement, and 
without the order or authority of the defendant, sold said 
cotton on the 30th December, at and for 9 cents per pound, 
thereby causing a loss to defendant of $1,872 60, being 
the difference between the sale of said cotton at 13 cents and 
9 cents, and defendant avers that said cotton could have been 
sold for 13 ceuts per pound before the end of the cotton sea- 
son, to-wit: in the month of April after the sale; and de- 
fendant plead this sum, $1,872 60, as an off-set to plaintiff’s 
demand. 

At the trial, counsel for defendants demurred to plaintiff’s 
declaration, upon the ground that it contained no cause of 
action against the defendant in her representative character 
as administratrix of fhomas C. Grimes, but that the demand, 
if any existed, was against her individually. 
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The presiding Judge overruled the demurrer, and defend- 
ant excepted. 

Counsel for plaintiff demurred to the second plea of de- 
fendants above stated, and moved that it be stricken, upon 
the ground, that the demand therein pleaded was for unliqui- 
dated damages, and insufficient, in law, as a plea of set-off. 

The Court sustained the demurrer and ordered the plea 
to be struck ; to which decision defendant excepted. 


WaspEN & NE.ms, and FuLeEr, for plaintiff in error. 
° 

Mires W. Lewis, contra. 

By the Court.—Lumpx1n, J., delivering the opinion. 


This is the usual action brought by factors for over-ad- 
vances made to a customer. 

The defendant, by her plea, sets up a special contract, by 
which, in consideration that she would store her cotton with 
the plaintiffs, they agreed to withhold the cotton from the 
market for the year, or one entire cotton season, unless or- 
dered to sell within that time. The plea further charges, 
that in pursuance of said agreement, she stored a large quan- 
tity of cotton, to-wit: one hundred and twelve bales with 
the plaintiffs in the fall and winter of 1857, which they sold 
in the month of December of that year; whereas, by keep- 
ing back the cotton till April following, upwards of eighteen 
hundred dollars more could have been realized upon it, 
which she pleads as a set-off to the plaintiffs’ demand, and 
claims a judgment for a balance. 

The Court decided that the defendant’s claim for unliqui- 
dated damages, resulting from the breach of the special con- 
tract, cannot be pleaded to the suit. And viewed as a plea 
of set-off, the Court was right. Had this plea of a special 
contract, however, been stated with sufficient certainty, would 
it not have defeated the plaintiffs’ action? What right had 
they to sue upon a common count, provided there was a spe- 
cial contract, the non-observance of which had caused a 
greater loss to her than the benefits conferred by the plain- 
tiffs ? , 

Why would not the doctrine of recoupment apply in such 
a case? Where the same contract lays mutual duties and 
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obligations on the two parties, and one seeks remedy for the 
breach of duty by the second, the second meets the demand 
by a claim for a breach of duty against the first: 2 Parson’s 
on Contracts, 247. 

In a note to the text, the author, Mr. Parsons, says: 
“The doctrine of recoupment is not a new one in the com- 
mon law. It was formerly used to signify, and does now in 
many Courts and decisions, a right of deduction from the 
amount of the plaintiff’s claim, either from part payment or 
defective performance of contract on the part of the plaintiff, 
or from any analogous fact.” 

Thus it will ‘be perceived that the distinction between al- 
lowing a certain defense by way of set-off and recoupment, 
is clear and well defined. 

But the difficulty in this case results from the uncertainty 
in the defendant’s plea, or rather pleas, for there are four 
filed. Neither of the pleas taken separately nor all together 
constitute a good defense to the action. It is no where stated 
when the contract relied on by Mrs. Grimes was made; and 
in the defense set up, such an allegation was essential. Why 
select April, 1858, as the time when the cotton, if kept, 
could have been suld at the largest profit? Was that within 
the twelve months from the date of the contract, or was it at 
its termination? If the contract was made as far back as 
April, 1857—a fact hardly to be supposed—upwards of eleven 
hundred dollars of the plaintiffs’ demand had accrued before 
that time. And, to say nothing of the want of considera- 
tion in this contract, so far as these previous advances and 
payments were concerned, it is no where directly and dis- 
tinctly averred that the subsequent agreement included this 
past or executed consideration. To show the importance of 
ascertaining clearly from the answer when this contract was 
made, it may be pertinently asked, does it affirmatively ap- 
pear that it was to have been executed within twelve months 
from its date? And if not, is it valid under the Statute of 
Frauds? The plea lacks certainty. It is inferential only, 
to say the most for it. Indeed, the matters are so mixed up, 
that it does not very satisfactorily appear whether the i 
of the cotton on the 30th of December, 1857, was to be 
treated as a breach of a special contract, or a violation of 
orders respecting the produce. And these, in their legal ef- 
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fects and consequences, would constitute very different de- 
fenses. 

Upon the whole, as the affirmance of the judgment will 
only force the defendant to resort to an independent suit 
against the plaintiffs to establish her opposing claim, we are 
not inclined to strain too far the rules of pleading to prevent 
the necessity of this course. When we consider that the 
Constitution entitles a defendant to be sued in his own county, 
the doctrine of set-off or recoupment even operates prejudi- 
cially to him, and the Courts should not stretch it beyond its 
legitimate bounds. The plaintiffs sued Mrs. Grimes in Han- 
cock: let her institute her action against them in Richmond, 





BRAWNER vs, BELL. 


1, A married woman has the right to dismiss her bill in Chancery in re- 
lation to her separate estate, against the wish of her next friend. 


In Equity, in Elbert Superior Court. Decision by the 
Honorable THomas W. Tuomas, presiding Judge, at March 
Term, 1860. 


Mrs. Elizabeth E. Brawner, by her next friend, Thomas 
Bell, filed her bill in equity against her husband, Benajah 
H. Brawner, praying that he might be removed from his 
trusteeship of certain property belonging to her as cestui que 
trust, and that a receiver be appointed to take possession and 
control of the property (negroes) during the litigation and 
until another trustee was appointed. The bill charged that 
complainant and her husband had resided in the State of 
Alabama, but that owing to his violence, cruelty and drunk- 
enness, she had been compelled to leave him and return to 
her friends in Elbert county, Georgia, and that she brought 
said negroes back with her; that since her return to Elbert, 
said Benajah, her husband, has pursued her and lurks around 
the neighborhood, seeking to seize and carry off to Alabama 
said negroes. The bill prayed the appointment of a receiver, 
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and that defendant be enjoined from interfering with said 
negroes. This bill was filed 7th October, 1859, and William 
JT. Vanduzer was complainant’s solicitor. The Judge to 
whom the bill was presented, on the 8th October, 1859, 
granted the order appointing William G. Bullard receiver, 
and ordered the negroes to be seized by the sheriff and de- 
livered to said receiver, which was done. The defendant, 
Benajah H. Brawner, was never served with the copy of the 
bill, subpoena, or other process in the cause. 

On the 5th November, 1859, the said Elizabeth E. Braw- 
ner filed in the Clerk’s office a writing dismisssing said bill, 
and directing the Clerk to enter it as dismissed. She, about 
the same time, presented a petition to the Judge at Cham- 
bers, praying that said bill should be dismissed, and that her 
husband should continue and remain as trustee. She stated 
in her petition that she and her husband had become recon- 
ciled to each other; that he had returned to Alabama and 
purchased a farm there, and that she desired to go and live 
with him, and that they should have the use and services of 
the negroes, which were essential to her comfort. She prayed 
that the order appointing the receiver might be rescinded ; 
that the negroes be restored to her husband, and that the bill 
be dismissed. She further offered to pay all cost, and rea- 
sonable counsel fees, ete. 

The motion to dismiss was resisted by the next friend, Bell, 
and the presiding Judge, after argument, overruled the mo- 
tion, and refused to dismiss the bill or grant any of the or- 
ders prayed for. 

To which decision counsel for Mrs, Brawner excepted, and 
assigned the same as error. 


Hester & AKERMAN, for plaintiff in error. 

No appearance for defendant. 

By the Court.—StTEPuHEns, J., delivering the opinion. 

We do not think that the next friend had any right to pre- 
vent the complainant from dismissing her own bill. It was 
her bill, not his, he being interposed only to have a party re- 


sponsible for cost. She offered to pay the cost, and so re- 
lieved the next friend of all interest which he had in the 
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matter. Her will was necessary to the commencement of the 
suit, and why not equally necessary to its maintenance? 
Courts may take care of the interest of idiots, lunatics and 
minors, against their wills, but not married women. These, 
as to their separate estates, are in effect femes sole, with ca- 
pacity and will which equity will not disregard. A com- 
plainant may dismiss his bill when he chooses, provided the 
dismissal does not injure the other parties. This lady was 
the real party complainant, and the other party was consent- 
ing to the motion. There was no suggestion of injury to 
anybody but herself, and of that, she had capacity to judge 
for herself. 
Judgment reversed. 





VANDUZER vs. CHRISTIAN. 


1. When the defendant in execution remains in the possession of the 
land, under some parol agreement with the purchaser as to its redemp- 
tion, makes valuable improvements thereon, and the purchaser ac- 
knowledges himself satisfied as to the manner in which the repayment 
has been arranged, the tenant acquires a complete equity to the prem- 
ises, and one upon which he may rely to protect his possession against 
an action brought by the purchasers. 


Complaint for Land, in Elbert Superior Court. Tried be- 
fore Judge THomas, at March Term, 1860. 


This was an action brought by William T. Vanduzer, ad- 
ministrator of Ira Christian, deceased, against Jesse G. Chris- 
tian, for the recovery of a certain tract or parcel of land sit- 
uated in the county of Elbert, on the waters of Deep Creek, 
containing one hundred and six acres, more or less. 

Upon the trial, plaintiff offered in evidence the following 
testimony : 

1st. An execution in favor of Snowden & Shear, against 
Jesse G. Christian, the defendant, James Hendrick and Nel- 
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son Burden, with a levy entered thereon, upon the land in 
controversy, dated 26th January, 1844, and sale thereof to 
Ira Christian, plaintiffs intestate, made 5th March, 1844. 

2d. A deed from the sheriff of Elbert county conveying 
said land to Ira Christian, dated 5th March, 1844, in which 
the consideration expressed was six dollars and fifty cents. 

3d. Robert P. Dickenson, a witness, sworn, testified : 
That the levy and deed covered the land in dispute, and 
that defendant was in possession at the commencement of 
this action, and that he had built some houses on the pre- 
mises. 

4th. Adkins Ogleby testified: That some five or six 
years before Ira Christian died, he heard a conversation be- 
tween him and defendant relative to the land ; defendant had 
heard that Ira Christian was about to sell the land, and went 
to him and claimed that he, Ira, should give him the prefer- 
ence over any other purchaser ; defendant had lived on the 
land a long time; was living there prior to, and at the time 
of the sale by the sheriff in 1844; Ira Christian died 27th 
December, 1856; after the purchase by Ira Christian, de- 
fendant built some houses on the land, and madesome clear- 
ings and fences; had built the house he lived in. 


Evidence for Defendant. 


William Christian testified: That defendant had lived 
on the land some sixteen or seventeen years; shortly after 
the purchase by Ira Christian, at sheriff’s sale, witness had 
a conversation with him about it; witness asked him about 
the land, and told him he had heard that he intended to keep 
the land he had purchased at sheriff’s sale, belonging to 
witness’ son, Jesse G. Christian; Ira replied, that he did 
not intend to keep it, but that he bought it for Jesse; that 
he gave little or nothing for it; thinks he said he gave but 
six dollars and a-half for it, and that he did not buy it for 
himself. 

Josephus Maxwell testified: That in the year 1853, de- 
fendant came to Ira Christian’s house, in Elberton, to see 
about getting this land from him; they went off by them- 
selves.and had a conversation: they came back, and Ira 
Christian asked witness if he would settle fifty dollars for 

VoL, xxx—23, 
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defendant in their settlement ? witness replied, “ Yes ;” then 
Ira turned to Jesse and told him to go home and he would 
fix up the papers at some other time; Jesse had cleared some 
land and put up some buildings on it, but of no great value; 
witness had never settled the fifty dollars with Ira Christian, 
(The presiding Judge adds, that his recollection of Maxwell’s 
testimony was, that Ira Christian said: “Joe, will you set- 
tle fifty dollars for Jesse in our settlement? If you will, I 
will make him a deed.” Maxwell answered, “ Yes.” Then 
Ira turned to Jesse and told him to go home and make him- 
self easy about it; he would make the deed and send it to him 
or leave it with witness for him; witness stated that he had 
never settled the fifty dollars with Ira Christian ; that he 
had never had a settlement with him or his estate, but that 
he was willing at any time to settle the fifty dollars, and that 
Ira Christian’s estate would be owing witness a considerable 
amount for building his house). 

The testimony being closed, counsel for plaintiff requested 
the Court to charge the jury— 

That the purchase of the land by Ira Christian at sheriff’s 
sale, the defendant in execution being in possession at the 
time, vested the title in the purchaser. 

Ist. That if the defendant occupied the land since the sale, 
holding under Ira Christian, the title of the latter was not 
divested by such occupancy. 

2. That any parol agreement between Ira Christian and 
defendant, of which evidence had been introduced, for the 
purchase of the land by the latter, was involved under the 
Statute of Frauds. 

3d. That the jury could not consider that Ira Christian 
was paid for the land by the agreement between him and 
Maxwell, as to the payment of the fifty dollars by the lat- 
ter, because such agreement was not binding on the parties 
under the Statute of Frauds. 

All of which charges the Court refused to give, except the 
first ; but on the contrary, charged, that though Ira Chris- 
tian might have received a good title to the land under the 
sheriff’s sale, yet, if the defendant remained in possession 
under a verbal contract of purchase, and the purchase-money 
had been paid before the commencement of this suit, the 
title of plaintiff thereby divested, and he could not recover ; 
and further, if the jury believed from the testimony of Max- 
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well that only fifty dollars of the purchase-money remained 
unpaid at the time of the conversation testified to by him, 
and that Maxwell promised to settle with Ira Christian fifty 
dollars for defendant, and therefore Ira promised to execute 
a deed to defendant, such a promise by Maxwell was good in 
law as a payment of the fifty dollars, and the jury should 
find for the defendant, notwithstanding both promises were 
in parol ; that if the defendant remained in possession under 
a verbal contract of purchase, and the purchase-money had 
been paid and permanent improvements made by defendant, 
that would give him such a title as would enable him in 
equity to compel a specific performance of the agreement, 
and enable him at law to defend his possession in an action 
of ejectment against him by Ira Christian or his administra- 
tor; that Maxwell’s promise to settle the fifty dollars was 
not a promise to pay the debt of another, and was not void 
under the Statute of Frauds; that if Ira Christian agreed to 
accept said promise for payment, it was a good payment, or 
such as would entitle defendant to a deed, or enable him to 
defend this action. 

To all of which charges and refusals to charge, counsel for 
plaintiff excepted. 

The jury found for the defendant ; whereupon, counsel for 
plaintiff tender their bill of exceptions, assigning as error 
the charge and refusal to charge aforesaid. 


Hester & AKERMAN, for plaintiff in error. 
NELMS, contra. 
By the Court.—LumPxin, J., delivering the opinion. 


We are clear that the law of this case, upon the testimony, 
is with the defendant, here and in the Court below. The 
land in dispute was sold in 1844. Ira Christian was the pur- 
chaser, at sheriff’s sale, at the nominal sum of $6 50. He 
stated to one of the witnesses that he had not bought the 
land for himself, but for Jesse G. Christian. He never dis- 
turbed his possession while he lived. Jesse G. Christian had 
the house built on the land on which he lives, cleared land 
and made other improvements. Wm. Maxwell testifies that 
he was present in 1853 at an interview between Ira and Jesse 
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G. Christian. They conversed apart about the land. When 
they returned, Ira said to witness, “Joe, will you pay fifty 
dollars for Jesse in our settlement?” Witness agreed to do 
so. Ira then turned to Jesse and told him to go home, and 
he would fix up the papers at some other time. It further 
appears that the estate of Ira Christian will be owing Max- 
well, the witness, a balance after deducting the fifty dollars 
for work done by Maxwell for Ira Christian, and that no set- 
tlement has ever been made between them. 

Jesse G. Christian has a complete equity, notwithstanding 
Ira died without executing a deed, as he promised, and no 
doubt intended to do—an equity fully adequate to the pro- 
tection of his possession of the premises. If it be suggested 
that the purchase-money has not been actually paid, the 
ready reply, that in contemplation of law, it is paid, inas- 
much as Ira Christian held it under the arrangement with 
Mr. Maxwell in his own nands. 

We cheerfully affirm the judgment in this case. 





STONE ef al., vs. GREEN e¢ al. 


1. Notice to the husband of an application to prove a will in solemn 
form, when the wife is next of kin to the deceased, is not notice to 
her, so as to conclude her in a subsequent application to caveat the 
will. 


Appeal from Ordinary on proceedings to probate Will in 
solemn form, in Hancock Superior Court. Tried before Judge 
Tuomas, at April Term, 1860. 


This case originated in an application by Susan Green and 
her husband, William Green, to have the paper, which had 
been admitted to probate and record in solenin form of law, 
as the last will and testament of Seaton Francis Trawick, de- 
ceased, again propounded and proved in solemn form. Appli- 
cants state in their petition to the Ordinary, that said Susan 
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was the only child of her deceased father, who was a brother 
of testator, and that she is thus entitled to a share of said 
estate as the heir at law, or next of kin. They further state, 
that at the October Term, 1859, of the Court of Ordinary of 
Hancock county, a paper purporting to be the last will and 
testament of said Seaton Francis Trawick, deceased, was pro- 
pounded for probate by John Stone and Andrew J. Ray, lega- 
tees in said will, and said paper was admitted to probate, and 
letters of administration, with the will annexed, were granted 
to said propounders, who took charge of the entire estate of 
deceased, and still holds the same. Petitioners submit and 
claim that they are not barred or estopped by said probate 
and proceedings in said Court of Ordinary, becanse— 

1st. They were not cited to appear and witness said pro- 
ceedings—were not parties thereto, nor present thereat. 

2d. That said will is illegal and void in this ; that it pro- 
vides for the manumission, indirectly and by way of a secret 
trust, of some or all of the slaves of deceased. 

3d, That said alleged will was procured by undue influ- 
ence of the said Stone and Ray, fraudently exercised over 
deceased. 

4th. That at the time of the death of said testator, and at 
the time of the probate of said Will, in October, 1859, peti- 
tioners resided in the State of Louisiana, and were not cited 
by said Court of Ordinary to attend or witness said probate, 
and had no reasonable notice thereof, or such notice as would 
have enabled them to be present with witnesses to contest 
said probate. 

They, therefore, pray that said propounders, Stone and 
Ray, be cited to appear and show case “why they should not 
be ordered to make proof again of said pretended ‘will, at May 
Term of said Court, in solemn form, so that your petitioners 
may be parties thereto, and have an opportunity to cross-ex- 
amine the witnesses, and show that said paper is void,” ete. 

Upon this petition, the Ordinary issued a citation to the 
propounders, to show cause at the next regular April Term of 
said Court, why said will, once before proved, should not be 
proved again in solemn form. In obedience to this citation, 
the propounders appeared, and in answer to the same, pleaded 
in bar the former probate in solemn form, and that mo- 
vants were fully estopped and concluded thereby, they hav- 
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ing been legally notified of said proceedings as shown by the 
record. 

After argument, the Ordinary dismissed the rule, on the 
ground that it appeared from the will, that said will had 
been legally proven in solemn form, and after due and legal 
notice to the parties in interest who are estopped and con- 
cluded by said judgment. 

From the decision of the Ordinary, movants appealed, and 
the cause coming on for trial on said appeal in the Superior 
Court, propounders offered in evidence in support of their 
answer or plea, the record of the Court of Ordinary and the 
judgment of said Court in the matter of the former probate 
of said will, which judgment is as follows: — 

“A paper purporting to be the last will and testament and 
codicil of Seaton F. Trawick, late of said county, deceased, 
having been propounded in open Court by John Stone and 
Andrew J. Ray, two of the legatees named in said written in- 
strument, who show the service of due and legal notice to the 
next of kin of said deceased, to-wit: Singleton L. Trawick and 
W. J. Green, husband of Susan F. Green, formerly Susan F, 
Trawick, and the due and legal execution of said written in- 
strument by said deceased, as his last will and testament, and 
the sanity of said testator at the time of the execution thereof 
being fully established by the testimony of all the subscribing 
witnesses, and the propounders who were sworn by the cave- 
ators. It is considered and adjudged by the Court, that the 
said written instrument are clearly proven to be the true last 
will and testament of the said Seaton F. Trawick, deceased, 
and that as such, the same are ordered to be recorded, and that 
the caveat filed in said matter be, and is hereby overruled.” 

Counsel for petitioners moved to amend their rule nisz, by 
striking out the word “again,” the rule calling on propoun- 
ders “to prove the will again in solemn form.” The Court 
allowed the amendment, and counsel for propounders moved 
for a continuance, on the ground that a material amendment 
had been made, etc. The Court refused the motion to con- 
tinue, holding the amendment immaterial, and ordered the 
cause to proceed. 

Propounders then offered in evidence the record of the pro- 
ceedings and judgment aforesaid, which the Court admitted 
to be read for what it was worth, but holding that it con- 
tained no evidence that the movants had been notified of the 











ATHENS, MAY TERM, 1860. 343 


Stone e¢ al., vs. Green et al. 








proceedings and probate therein contained and set forth. 
The record being offered and read, counsel for propounders 
requested the Court to charge the jury, that the plaintiffs 
or movants were concluded thereby. This charge the Court 
refused to yive, but stating and holding and charging, that 
the verdict in this case, in his opinion, should be as follows, 
to-wit: 

“We, the jury, find that there has been no probate in 
solemn form as against plaintiffs; that plaintiffs are not estop- 
ped by the probate of October, 1859, and that the said John 
Stone and Andrew J. Ray, as administrators with the will 
annexed, shall proceed to prove the will of Seaton F. Tra- 
wick in solemn form, with cost of suit in favor of plaintiffs.” 

To all of which charge, rulings and igstructions, counsel 
for respondents excepted. 

The jury found the verdict above prescribed by the Court. 

Whereupon counsel for respondents tender their bill of ex- 
ceptions, assigning as error the rulings, charges and refusals 
to charge as aforesaid. 


J. W. Hurcuison, Carn & Lewis, A. H. STEPHENS & - 
A. H. KEENAN, for plaintiffs in error. 


Wa. McKinty & T. R. R. Coss, contra. 
By the Court—Lyon, J., delivering the opinion. 


Were the caveators, Susan Green and her husband, William 
Green, concluded or barred by the judgment of the Court 
of Ordinary probating this will at October, 1859? We think 
they were not. That record recites, that two of the legatees 
to-wit: John Stone and Andrew J. Ray, show the service of 
due and legal notice to the next of kin of said deceased, Sin- 
gleton F. Trawick and W. J. Green, husband of Susan F. 
Green, formerly Susan F. Trawick. This recital, and it is 
all touching notice, shows that Susan F. Green, in whose 
right her husband, W. J. Green, was entitled to be heard, if 
at all, had no notice of that proceeding. Service on, or no- 
tice to her husband, was not sufficient as to her. She must . 
have had notice to be bound by the judgment; therefore, 
there was no error in the verdict of the jury under the charge 
of the Court in requiring the administrators, with will an- 
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nexed, to proceed to prove said will in solemn form. And as 
that is the only point in the record necessary to notice, the 
judgment of the Court below must be affirmed. 

Judgment affirmed. 





DCEBLER vs. WATERS. 


1. The bill of exceptigns must affirmatively disclose the error assigned. 

, 2. A promise to pay money is without consideration, and will not be en- 
forced when the reason for giving it is not to recover damages result- 
ing from the failure to perform acontract, but to prevent the failure by 
a penalty. 


Assumpsit, in Gwinnett Superior Court. Tried before 
Judge HurcHins, at September Term, 1859. 


This was an action of Assumpsit brought by Valentine §, 
Deebler against Thomas J. Waters, as drawer upon the fol- 
lowing draft or bill, viz: 


$500 00. PHILADELPHIA, Oct. 22d, 1856. 


On the first day of December, 1856, pay to the order of 
Valentine S. Deebler, five hundred dollars, and charge to ac- 
count of Tuomas J. WATERS. 


To Mr, Jesse L. Leach, Williamsport, Lee Co., Penn. 


Defendant pleaded the general issue. 

Upon the trial, plaintiff offered in evidence the above bill, 
the foundation of the action. He then offered in evidence an 
agreement between plaintiff and defendant, in relation to the 
purchase of certain personal property executed in the State 
of Pennsylvania. Plaintiff proposed to prove defendant’s 
signature thereto by proof of his hand-writing. To which, 
counsel for defendant objected, upon the ground that the ewe- 
cution of the agreement was not sufficiently proven by proof 
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of the hand-writing of defendant. The Court sustained the 
objection, and counsel for plaintiff excepted. 

Plaintiff then read in evidence the depositions of Jesse L. 
Leach, (the drawer of said bill,) who testified that at the time 
said bill was drawn, he had no funds of the drawer in his 
hands, nor had he had any since, neither was he indebted to 
defendant at the time, or at any time since. The considera- 
tion of the bill sued on was as follows: In the Fall of 1856, 
plaintiff and defendant entered into a contract in the City of 
Philadelphia, by which plaintiff was to deliver to defendant 
certain furniture, the value of which was about four thousand 
dollars ; defendant was to pay a part in cash and the balance 
on the 10th of January, 1857, to be secured by bond and 
mortgage on real estate in Williamsport, Lycoming county, 
Pennsylvania, for which he was negotiating. This real estate 
was a hotel and the appurtenances. The furniture aforesaid 
was in this hotel. Plaintiff was ready to fulfill his part of the 
contract. Waters then gave this draft to bind the bargain, 
to be forfeited in the event that he did not fulfill his part of 
the contract; in case he did fulfill the contract on his part, 
the draft was to be applied towards liquidating the first pay- 
ment. He had no funds of Waters’ in hand at the time; but 
~ he promised to put funds in the hands of witness sufficient to 
meet the draft. He failed to comply with his part of the 
contract. The day after the making of said contract and 
drawing said bill, Waters returned to Georgia, and never re- 
mitted any money to meet the draft. Witness says, he in- 
duced defendant to draw the draft as an earnest of the bar- 
gain; was present when it was drawn and assented to it; did 
persuade defendant to make the trade, because he had stated 
that he wished to invest some money in the free States for 
the benefit of his wife and children, and, witness considered 
that this would be a good investment for him. In the event 
that the bargain was completed, witness was. to. take charge 
of it for defendant, and this was the only interest witness had 
in the matter. Don’t think defendant was intoxicated when 
he drew the draft. 

Here plaintiff closed. Defendant introduced no testimony. 

The jury, under the charge of the Court, found for the 
defendant. Whereupon plaintiff moved for a new trial upon 
the following grounds: 
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Ist. Because the verdict was contrary to law and evidence 
and the charge of the Court. 

2d. Because the Court erred in rejecting the agreement be- 
tween plaintiff and defendant. 

3d. Because the Court erred in charging the jury that a 
forfeiture could not be recovered. 

4th. Because the Court erred in charging the jury “ that 
the general rule was that notice of non-acceptance or non- 
payment by the drawee must be given, in order to bind the 
drawer of a bill, when he was in the habit of drawing, or had 
reason to expect that his draft would be honored, gr when he 
had funds or a running account with the drawee, or the 
drawer was present at the drawing of the bill, and assenting 
thereto. 

5th. Because the Court erred in charging that when there 
were mutual obligations or undertakings, there must be a 
tender or offer to perform before an action will lie for a breach 
or refusal to perform. 

6th. Because the Court erred in charging the jury hypo- 
thetically, who were misled by said charge. 

The Court refused the motion for a new trial, and plain- 
tiff excepted. 


CiarK & Lamar, and PEEPLES, for plaintiff in error. 
-Huuu & HILiyer, contra. 
By the Court.—StTEpPHEns, J., delivering the opinion. 


1. There is not enough in the bill of exceptions to show 
that any error was committed in rejecting the written agree- 
ment; and error must affirmatively appear. It is obvious 
that the bill of exceptions does not disclose the real ground 
on which the agreement was rejected. The opinion of the 
Judge refusing a new trial supplies the deficiency, but does 
not show error; for from that it appears that there was a sub- 
scribing witness to the ingfrument. Of course the paper 
could not go in evidence without resorting to him or account- 
ing for him. 

2. One additional view disposes of the whole case. The 
question is not whether the main contract which the plaintiff and 
defendant made, is binding or void, but whether this particu- 
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lar part of it, the draft, can be enforced. The test is, was it 
a real element of the contract, or was it in truth but an ex- 
terior appendage to it—a clasp to bind it? If the former, it 
is meritorious and ought to be enforced ; if the latter, it is a 
mere forfeit without consideration, and therefore not to be 
enforced. A contract without consideration will not be en- 
forced, and so any part which can be separated from the rest 
and shown to be without consideration, will not be enforced. 
Want of consideration is the foundation of the doctrine that 
a forfeit cannot be enforced. In this case, there is no consid- 
eration, either of advantage to the one or of disadvantage to 
the other, on which this draft was given, The only evidence 
on that subject is that it was given as a forfeit to bind the 
bargain—the bargain being complete on each side, this pro- 
vision was superadded as a clasp to bind it. It was added, 
not to cover damages which the plaintiff might sustain by 
reason of a failure to perform the contract, but as a penalty, 
the prospect of which would prevent a failure. It is easy to 
imagine, and it may be true in point of fact, that damage re- 
sulted to the plaintiff from the defendant’s failure to perform, 
but the question is, was this draft intended to cover such 
damage? The witness says not. He says the intention of 
it was not to repair the injury of a failure, but to prevent a 
failure. 
Judgment affirmed. 
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OGLESBY et al., vs. OGLESBY. 


1. A testator by the 11th item of his will, gave to his son Thomas, who 
was a minor, a negro boy named Clark, at $550 00, and other proper- 
ty at stated prices and money, making in the whole $2,384 00, as stated 
in the item. By another, the 17th item, was provided: ‘‘ In the event 
that any of the negroes herein given to any of my minor children 
should die, or become of little or no value before snch minor becomes 
of lawful age, then, and in that case, it is my desire that such deficien- 
cy or loss be made up to such child or children so losing, out of my 
estate.’’ Clark died before Thomas came of age, and at the time of 
his death was worth $1,200 00. 

Held, that the sum to be paid to Thomas in lieu was $550 00, at which 
he was priced in the will, and not his actual value. 


In Equity, in Elbert Superior Court. Decision on demur- 
rer by Judge THomas, at March Term, 1860. 


This was a bill in equity filed by Thomas Oglesby against 
Adkins Oglesby and Claiborne Webb, executors of the last 
will and testament of William Oglesby, deceased, seeking 
the value of a negro bequeathed to complainant by the 11th 
item of said will, which was as follows: 

“T give to my son, Thomas Oglesby, a negro boy named 
Clark, at five hundred and fifty dollars; Henry, a boy, at 
two hundred and fifty dollars, also two hundred acres of 
land, more or less, lying above, and adjoining the Dorner 
tract, herein given to my son Adkins, at three dollars per 
acre—$600 00—and is the balance of the John Hall tract; 
one horse, saddle and bridle, bed and furniture, and cow and 
calf, at one hundred and sixty dollars, and also eight hun- 
dred and seventy-four dollars in money, when he becomes of 
lawful age, making in all $2,384 00.” 

The bill further alleges that in, and by the seventeenth 
item of said will, testator provided as follows: “ In the event 
that any of the negroes herein given to any of my minor 
children should die, or become of little or no value before 
such minor becomes of lawful age, then, and in that case, it 
is my desire that such deficiency or loss be made up to such 
child or children so losing out of my estate.” 

The bill further states that the negro boy, Clark, above 
given and bequeathed to complainant, died in April, 1855, 
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and was thus entirely lost to him, and that this was before com- 
plainant attained the age of twenty-one years. That the boy 
Clark, at the time of his death, was about sixteen years old, 
young, active and likely, and worth the sum of $1,200 00. 
Said will was made 4th August, 1852, and testator placed 
the valuation on said negroes mentioned in said will, for the 
purpose of making an equal division amongst his children, 
and was relatively, and for that purpose, just and proper, al- 
though far below their real value. The complainant claims 
that the defendant’s executors aforesaid, ought to pay to him 
the sum of $1,200 00, the worth or value of said negro, out 
of the assets of said estate in their hands, instead of five hun- 
dred and fifty dollars, which the bill admits they have paid, 
in and under the seventeenth item of said will, to make up 
his loss aforesaid. 

To this bill defendants demurred for want of equity. The 
Court overruled the demurrer, and defendants excepted. 


Hester & AKERMAN, for plaintiffs in error. 


WaASDEN & NELMS, contra. 
' 
By the Court—Lyon, J., delivering the opinion. 


To understand this case as we have decided it, it is neces- 
sary that I should state more of the will than is stated by the 
Reporter. The 4th item gives to his son Adkins, lands, two 


‘ male slaves, and perishable property estimated at $3,000 00, 


all of which had been received by the legatee. 

The 5th gives to his five grand-children Elizabeth, a negro 
woman, and some other property, all estimated at $552 00, 
which had been received by the parents of these children, 
Henry and Elizabeth David, during their lifetime, and then 
to Adkins in trust for them; $1,750 00 in money, making 
in all $2,310 00, as stated in the will. 

The 6th gives to Claiborne Webb, a son-in-law, a negro 
woman and man, valued at $950 00; some money, (proper- 
ty I suppose), estimated at $202 00 and $951 00; in all 
$2,118, as stated, all of which had been received by the 
egatee. 

The 7th to William Oglesby, a negro man ‘and boy at 
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$1,000 00; some household property and land at $1,360 00; 
in all $2,360 00, and.received by him. 

8th gives to Wm. Settle,a man and woman at $1,100 00; 
perishable property and land at $560 00, and $500 00 in 
money ; in all, $2,160 00, and received, except the $500 00 
in money. 

9th to John Oglesby, land at $1,374 00; a man and boy 
at $850 00, a horse, bridle and saddle, bed and furniture, at 
$160 00; making in the whole $2,384 00, none received 
but horse, etc. 

10th gives to Adkins, in trust for Susan, two female slaves 
and one boy at $850 00; $100 00 in money, or a horse 
worth‘ that; personal property of the value of $160 00, and 
$1,374 00 in money; saddle and bridle only received; in 
all $2,384 00. 

11th to Thomas, as stated, $2,384 00. 

12th to Abda, two male slaves at $750 00; land and per- 
sonal property at $1,360 00, and $274 00 in money; in all 
$2,384 00. 

13th to Drewry P., two negro boys at $650 00; personal 
property and land at $1,360 00, and $474 00 in money; in 
all, $2,384 00. 

14th to Adkins, in trust for Nancy, a negro woman and 
girl at $500 00; personal property at $160 00, and in 
money, $1,724 00. 

15th directs that the balance of his estate remain on the 
plantation during the life or widowhood of his wife, until 
Nancy Ann marries or becomes of age. 

18th. It is my will, that when my daughter, Nancy Ann, - 
marries or becomes of lawful age, that the negroes not herein 
willed away, and left to my wife, be sold, and the legacies 
herein given to my daughter, Elizabeth’s five children, be 
paid to them in the manner pointed out in the fifth item of 
this instrument; and also the money legacies, herein given to 
my minor children, be paid in the manner, and at the time 
hereinbefore pointed out. It is also my desire, that soon 
after my death, that the shares of my son, in Claiborne Webb, 
William M. Settle, and my son William, be made up and 
paid in money equal to the amount herein given to my son 
John, which was $2,384 00. 

19th. It is further my will, that all the balance of my es- 
tate, together with what is herein left to my wife during her 
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life or widowhood, except the land, at her death or marriage, 
be divided among all of my own children, and the children of 
such of them as may be dead, drawing or being entitled to 
one share only, except the children of my daughter Elizabeth, 
and the children of my daughter Sarah, wife of Linsey John- 
son, who are not to have anything in this division; and ex- 
cept, also, my son Adkins Oglesby, until all the shares of 
those hereby entitled are made equal to his, then he, together 
with all my grand-children, except those’ hereinbefore ex- 
cepted, are to share and share alike.” 

The Court below, in passing on the question made by the 
bill upon this will, held, that the true reading of the 17th 
item was, that the executors should make good the loss to 
complainants, occasioned by the death of the negro boy 
Clark, according to his real value, or what it would have been 
had he lived up to the time Thomas Oglesby became of age, 
in 1855, and not according to that price attached to him by 
testator; in other words, that as Clark had died, the execu- 
tors should pay the complainant $1,200, his actual value, in- 
stead of $550 in place of Clark. Is that the true construc- 
tion? It is not to be denied but the argument made by 
Judge Thomas in support of his decision, is a most cogent and 
plausible one. The most prominent objection to his view of 
the question is, that he has construed this item without ref- 
erence to the other great and leading principles and provis- 
ions of the will. Take the two items under consideration 
by themselves, and without reference to the other parts of the 
will, and the other persons interested, it would appear to be 
the intention of testator that the actual loss sustained by the 
legatee in consequence of the death of a negro, should be made 
up to him, and not the mere nominal sum placed on the ne- 
gro, and named in that item ; but that is not the proper wa 
of construing this will. Each item must be construed wit 
reference to all its parts, so as to get at the true intention of the 
testator. By reference to the several items of this will, it 
will be seen that $2,384 is the sum given to all the children 
who were not excluded, and who had not been previously ad- 
vanced, whether the property of things given preponderated 
in land, negroes, or money, and what the things given at the 
price put on them by testator; whether of the one or the oth- 
er, lacked of coming up to that sum, was made up to it in 
money in every case; to some the legacy was mostly in land, 
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to others, mostly in money, and some one or more negroes 
were given to each, while none received the same amount in 
valuation, in money, land or negroes. The only things in 
which there was equality, was the specific bequest to each of 
a horse, bridle, saddle, cows, calves, etc., of the value of $160, 
and the amount estimated to each, which was $2,284; from 
all these items, it is manifest that he intended to make the 
specific bequests equal, that is, that all should receive the 
same amount or sum, considered as so much money. So, if 
the several things or amounts which he had previously ad- 
vanced to his other children, whether of money, lands or ne- 
groes, and there was no other equality in these advances than 
with the bequests to miners, or those who had received noth- 
ing, where they fell short, according to his estimate, and they 
all did so, except Adkins who was in excess; the amount was 
required by the latter clause ot the 18th item, to be made 
up and paid in money equal to the amount therein given to 
Thomas, which was $2,384. Let it be noticed that in this 
item the deficiency in the advances, or shares of Webb, Set- 
tle and William, is the difference in the value the testator 
places on the property received by them—not its intrinsic or 
increased value, and the amount; that is the same; not the 
actual value of the specific things given to John according 
to his valuation, and that it is to be paid in money. From 
this we infer that the testator had an object in pricing the 
property, and that object was to equalize his gifts; that he 
looked to the sum of the whole as the amount given, and not 
the specific things. By this arrangement, the testator brings 
the advances and bequests to all of his children, who participate 
equally in the distribution, and all do, to that point, except 
Mrs. Johnson or her children, up to the sum of $2,384, at his 
estimates, except Adkins, whose advancements amounted to 
$3,000. At this point there is a deficiency in the shares of 
all the legatees to that of Adkins of $616, and this deficien- 
cy, by the provision of the 19th item in the general division, 
is to be made up to them; Adkins receiving nothing more 
until all have been equalized with him at that time, then the 
balance is to be divided equally. . Now, is it not apparent 
from all this that the object of the testator was, that his chil- 
dren should receive an equal amount of his estate considered 
and valued at thesame time? Not that the specific property 
shall be alike or equal in value, or that the particular prop- 
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erty given to a particular child, is any especial manifestation 
of his regard in favor of such child. The only importance 
throughout the entire will, which the testator attaches to the 
property given, is, as the representation of the amount of 
money at which he estimates it to bring up the shares to the 
sum advanced or bequeathed to all alike. Wherever there 
is a deficiency in the amount received, or to be received by 
the legatee, occurring in his will, that testator can foresee 
and provide for specially, it is either made up or to be made 
up in money to a particular cash point. Money with the tes- 
tator, as with the great bulk of mankind, is the standard by 
which his affection for his children are measured and display- 
ed. It is with him as it is everywhere and by everybody, 
the great leveller and equalizer in the account to be taken of 
men and things, and in the estimate to be put upon property, 
is the only safe and reliable one. It comes nearer to a fixed 
and unchanged value than anything else. It is not subject 
to destruction and fluctuation like other property. 

With this view of the will, considered as a whole, let us 
look at the particular items, the 17th considered with refer- 
ence to the complainant, and the death of the boy Clark. 
The words of the item are, “ In the event that any of the ne- 
groes herein given to any of my minor children, should die 
or become of little or no value before such minor becomes of 
lawful age, then and in that case, it is my desire that such 
deficiency or loss be made up to such child or children so 
losing out of my estate.” Mark the words: “such deficiency 
be made up.” See the similarity in this provision and that 
in the 19th item, and the fact existing in every item in the 
will where the specific property falls short of the $2,384 00. 
But what is the deficiency, and how is it to be made up? We 
have seen that testator, without reference to the things given, 
except as the representative of so much money, equalizes the 
children at $2,384 00; and that is the exact amount which is 
specially named to Thomas in the 11th item. Clark has 
died ; the testator foresaw that. Now take him out of the 
item and you have the deficiency which is to be made up to 
him, and as in every other case, with money, just as the tes- 
tator would have done if he had not had Clark to put in in 
the first place. If Clark be taken out, and the price at which 
he was estimated, complainant will have received $1,834 00; 
the difference between that and $2,384 00, the sum intended 

VoL, xxx—24. 
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to be given him, is the deficiency and the amount to be made 
up, so as to bring his sum again to the same point, $2,384 00, 
This view of the question is conclusive to our minds. Any 
other would break up the equilibrium or scale of equilization 
that the testator has, with so much pains and care, set up and 
maintained throughout the entire will. For instance, give 
to Thomas $1,200 00 for the loss of Clark, instead of the 
$550 00, and the amount he will receive from the estate will 
be $3,034 00, while that of the balance will be respectively 
$2,384 00, and that disparity will continue to the end. The 
testator never intended this, but that the amount received by 
his children from his estate should be equal, and that this 
equality should remain unbroken, although a negro intended 
for one of the younger children should die before coming to 
the possession of the child. According to any other rule the 
misfortune caused by the death of a negro, would fall on the 
other children, and not on the one to whom bequeathed. 

For these reason, we think, the Court below ought to have 
sustained the demurrer and dismissed the bill ; the amount of 
$550 00 paid by the executors being all that complainant was 
entitled to under this will, on account of the loss occasioned 
by the death of the negro boy Clark. Besides, this view ac- 
cords with the law of advancements upon which testator evi- 
dently acted in making these testamentary dispositions, that 
each child should receive the same amount of property in 
money, having reference only to the actual value of the thing 
advanced at the time advanced ; unaffected by the diminished 
or increased value of the thing given. Again, it is in per- 
fect consonance with the law of contracts between individ- 
uals, If one sells or conveys to another a thing, with the 
undertaking to make it good in case of loss or destruction, 
the price named, or at which it was estimated, is the sum to be 
paid back, without reference to its advanced or diminished 
value. The law does not regard the fluctuating value of the 
thing in controversy, but adopts that which the parties have 
set on it; and so in this will, in making good to the com- 
plainant the loss sustained by the death of Clark, the law 
adopts that sum which the testator placed upon him. It is 
the only certain and uniform rule by which the Court can 
be governed. 

Judgment reversed. 
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STANFORD vs. MANGIN et al. 


1, A plaintiff in ejectment must recover on the strength of his own title, 
and not on the weakness of the defendant’s title. 

2. A deed between private persons conveying all the land on one side of 
a river not navigable, conveys all that lies on that side, beginning from 
the middle of the river; or in other words, the term river, when ap- 
plied to streams not navigable, and used to designate a boundary be- 
tween private land owners, means in law the middle of the river. 


Ejectment, in Habersham Superior Court. Tried before 
Judge Hutcurys, at April Term, 1860. ’ 


This was an action of ejectment brought by John Doe ex 
dem. William H. Mangin and Andrew J. Nichols, against 
Richard Roe, casual ejector, and John R. Stanford, tenant in 
possession, for the recovery of five acres of land, more or less, 
being a portion of lot No. 19, in the 10th district of Haber- 
sham county, known as “ The Island.” Both parties claim 
under Benjamin Vaughn, the former owner of the land; the 
plaintiff, under a deed from Vaughn to William H. Mangin, 
dated 29th September, 1838, conveying “all that part of lot 
No. 19, in the 10th district of Habersham county, situate, 
lying and being on the west side of the Soquee river ; contain- 
ing 514 acres, more or less,” ete. The defendant claimed un- 
der a deed from the executors of Vaughn, dated 5th July, 
1839, conveying to John R. Stanford “ all that tract or par- 
cel of land situate, lying and being in 10th district of said 
county, known as part of lot No. 19 in said district, bounded 
by and having the following courses and distances,” ete. ; de- 
scribing the same particularly, and containing 186 acres, 
more or less, being the balance of lot No. 19, not before 
conveyed to Mangin, and situated on the east side of said rive 
Soquee, and to the middle of said river. = 

Plaintiff claimed that the land in controversy, now an is- 
land, was, at the time of the conveyance and execution of the 
deed by Vaughn to Mangin, in 1858, on the west side of 
the river, and embraced in said deed from Vaughn to Man- 
gin. Defendant claimed that at the time of his purchase of 
all the Vaughn land on the east side of the river, and long 
before, the land in dispute was an island formed by two chan- 
nels of said river, the principal run or channel being on the 
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west side of said island, and that it was therefore included in 
his deed from the executors of Vaughn. He further relied 
on the Statute of Limitations. 

At the time the Court allowed the plaintiffs to amend his 
declaration by laying a demise from Peyton L. Wade, Man- 
gin’s vendee, without striking out the demise from Mangin, 
who had been dead long before the commencement of the 
suit, but holding that no recovery could be had on the demise 
from Mangin. 

When the depositions of John W. H. Underwood were of- 
fered to be read on the part of plaintiff, defendant objected 
thereto, on the grounds: 

Ist. That he was one of the executors of the estate of 
James R. Wyley, deceased, under whom plaintiffs claimed ; 
that his testimony is given in support of his own deed made - 
as executor of Wyley to Nichols. 

2d. Because he is one of the legatees of Wyley’s estate, 
and therefore interested. 

3d. Because, in his answer to the 4th cross-interrogatory, 
he gives reasons not warranted by the conversation referred 
to, and in his answer to the 5th cross-interrogatory, he gives 
his evidence argumentatively, and answers more than he is 
asked, and gives his opinion as to the law of the case, citing 
his authority for it. 

4th. Because he testifies to a conversation held with de- 
fendant while he was attorney for Wyley, and employed to 
bring suit for the very premises now in dispute. 

Plaintiff executed and tendered a release to Underwood, 
and the Court understanding that no further objection was 
made as to the competency on the score of interest, overruled 
the objection and let in the testimony. To which ruling de- 
fendant excepted. : 

Defendant also objected to the introduction in evidence of 
a deed from Mangin to Wade, offered by plaintiff, upon the 
grounds : 

1st. That said deed did not state the county in which it 
was executed, and ought not to have gone to record without 
proof of when it was executed ; and 2d. Purporting to be ex- 
ecuted before a Notary Public, his notarial seal should have 
been attached, and the county of his residence made to ap- 


The Court overruled this objection, and defendant excepted. 
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The evidence being very volumnious, and no motion being 
made for a new trial, on the ground that the verdict was con- 
trary thereto, it is deemed wholly unnecessary to insert it 
here. 

The testimony being closed, the Court charged the jury, 
that the real question in the case was, Where was uee 
river at the time Vaughn made the deed.to Mangin? That 
deed conveys all of Lot No. 19, lying north-west of the river 
to Mangin. The deed from the executors of Vaughn con- 
veys to defendant all of Lot No. 19, on the south-east side 
of the river, or all of that lot which had not been conveyed 
to Mangin. These two deeds make the river the line between 
plaintiff’s and defendant’s land. Then, where was the river? 
This is a question of fact for the jury; if you believe from 
the evidence that the river ran east or south-east of the land 
in dispute, at the time the deed to Mangin was executed, and 
that his title has passed to the plaintiff, and that defendant 
is in possession, then the plaintiff is entitled to recover; the 
deed trom Vaughn to Mangin being admitted to be older than 
the one from his executors, under which defendant claims. 
The defendant, however, denies that the river run on the 
south-east side of the disputed premises at the date of Man- 
gin’s deed, but insists that the main channel was on the north- 
west side of it, and that his boundary extends to the bank of 
that channel, and if you believe this, you should find for the 
defendant. 

“The defendant further relies on the Statute of Limitations, 
and that he has had possession of the land in dispute more 
than seven years prior to the commencement of this suit, and 
prior to the passage of the Act of 1852. If you believe that 
defendant possessed and occupied the land under a claim of 
right, openly, notoriously and continously for seven years, 
prior to the Act of January, 1853, or that he held and claimed 
it seven years prior to the commencement of this suit under 
color of title, then his title is good, and he is protected by the 
Statute of Limitations, and you should find for him. 

The defendant requested the Court to charge that plain- 
tift’s boundary did not extend to the middle of the river, or 
beyond the north-west bank or margin of this small stream. 
It is admitted that Soquee river is not a navigable stream. 
The Court in response to this request charged, that the own- 
er of land bounded by a stream or water course, not navi- 
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gable, owns to the middle of the stream, unless a different in- 
tention or boundary is expressed in the deed. 

The Court further charged, that if they found for the plain- 
tiff, they should then inquire as to the value of mesne profits 
to which he was entitled, subject to be lessened by the value 
of the improvements and clearing. To which charge defen- 
dant excepted. 

Defendant’s counsel requested the Court to charge the 

ury : 
/ Ist. That if defendant had been in peaceable possession of 
the premises seven years before suit brought, he was pro- 
tected by the Statute of Limitations. 

This the Court charged, with the addition and explanation 
as stated in the general charge. 

2d. That if defendant had been in possession seven years 
prior to the conversation with Underwood in 1848 or 1849, 
then his title was perfect, and the disclaimer testified to by 
Underwood did not divest or affect said title. And if he had 
been in possession seven years since said conversation, then 
he was protected by the Statute of Limitations. The first 
part of this request the Court refused to charge; the last was 
given, qualified as in the general charge. 

3d. That if Vaughn’s title was good for the entire river 
after he had sold on the west side to Mangin, then they must 
find for the defendant. This the Court charged, adding, that 
if the title was not in plaintiff, it made no difference whether 
defendant owned it or not, plaintiff could not recover. 

4th. That if the channel of the river was changed in 1840, 
then if defendant, Stanford, has been in peaceable possession 
since, they should find for him. This the Court charged, 

ualified as in the general charge. 

5th. That if the deed of Mangin and Wade were made 
since the channel of the river has been running on the west- 
ern side of the island, then the plaintiff has no claim or title 
to any land east of that channel, because Mangin’s deed to 
Wade is dated 21st January, 1841, and Wade’s deed to 
Wyley is dated 5th January, 1848, and they purport to, and do, 
convey only the land then lying on the west side of the river. 
This the Court charged, adding, plaintiff could not recover 
unless the title to the land in controversy was in him, and 
referred to the general charge on this subject. 

6th. That in order to set up title by possession, it is not 
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necessary that defendant should prove that he cultivated the 
land every year, or that he cultivated it at all. This the 
Court charged, with the qualification that he must have had 
continuous possession. 

7th. That if defendant’s negroes worked the land even 
without his permission or knowledge, it amounts to a posses- 
sion by defendant. 

This the Court refused to charge. 

That if the plaintiff’s title accrued whilst defendant was in 
adverse possession, then said title is void and of no validity, 
and defendant is entitled to recover. This the Court charged, 
adding, that this was the law then, at the date of plaintiff’s 
deed, 

To all which charges, qualifications and refusals to charge 
defendant excepted. 

The jury found for the plaintiff the land in controversy 
and fifteen dollars mesne profits. Whereupon defendant ten- 
dered his bill of exceptions, assigning as error the rulings, 
charges and refusal to charge as above stated and excepted. 


JoHN R. STANFORD, in propia persona, for plaintiff in 
error. 


RoBert McMILuan, contra. 
By the Court.—STePuHeEns, J., delivering the opinion. 


We find no error in this record except in the charge of the 
Court. We think there was error in the charge, that the real 
question in the case was, where was Soquee river at the time 
Vaughn made the deed to Mangin? and in refusing to charge 
without qualification that the plaintiff could not recover if the 
channel of the river was on the west side of the island when 
Mangin made his deed to Wade on the 21st of January, 1842. 
The plaintiff had a demise from Mangin, it is true, but Man- 
gin was admitted to be dead, and there could be no recovery 
under that demise, and the presiding Judge had so declared 
in the hearing of the jury. The true question, therefore, was 
not on the demise from Mangin, but on that from Wade, who 
was the next in succession. It is true, that both plaintiff 
and defendant showed deeds which, each for his own, claimed 
to cover the island, but the real question was, not whether 
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the defendant’s deeds covered it, but whether the plaintiff's 
deed to Wade covered it? The plaintiff had to recover on 
the strength of his own title and not on the weakness of the 
defendant’s title. The plaintiff’s whole title depended on the 
deed from Mangin to Wade, and if the channel of the river 
was on the west side of the island when that deed was made, 
the deed did not cover the island, and the plaintiff could not 
recover. The Court ought so to have charged. 
Judgment reversed. 
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BLACK AND WIFE et al., vs. THORNTON. 


1. It is competent for one who was a sheriff to state from entries on an 
execution in his own hand-writing, that the property was pointed out 
and sold as the property of D. T., when that fact appears by the en- 
try, the witness stating that he invariably stated such facts when so in 
his entries, and never stated anything but facts therein, although he 
has no recollection of the facts. 

2, In a question between persons, one claiming under a voluntary deed, 
and the other under a purchase, it is competent to prove what was 
said by such purchaser and others interested in the sale under whom 
he claims as to outstanding titles, not as conclusive evidence of want 
of notice, but as parts of the circumstances attending the sale. 

8. Possession of a deed by grantee, or one taking interest under it, is 
presumptive evidence of its delivery in immediate execution of the 
purposes for which it was made. 

4, It is error in the Court to charge the jury, ‘‘ that there is a conflict in 
the evidence,’’ when that is denied, it being for the jury to determine 
whether there is in fact a conflict. 

5. When there is an apparent conflict between the testimony of one wit- 
ness and two others, it is error to charge that the jury are to consider 
from the evidence whether the two are not mistaken, thus discriminat- 
ing against the two, especially when the testimony is of the same char- 
acter and alike impeached on the record. 

6. It is error in the Court, in the charge, to give an undue and incorrect 
weight to a portion of the evidence, and which is in exclusion of other 
parts equally important. 


Trover, in Elbert Superior Court. Tried before Judge 
THomas, at March Term, 1860. 


This was an action brought by Lemuel Black and his wife, 
and Willis Scroggins and his wife, against William T. Thorn- 
ton, to recover damages for the alleged conversion of certain 
slaves. 

: On the trial of the case, the following testimony was ad- 
uced ; 


Evidence for Plaintiffs. 


Ilra H. Cleveland testified, under a commission, in an- 
swer to interrogatories: That he had seen the paper attached 
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to the interrogatories—a deed of gift from Daniel Thornton 
to Martha E. Thornton and Priscilla H. Thornton, dated 
17th day of November, 1838; that it was signed by Daniel 
Thornton, in presence of himself and Elijah Jones for the 
purpose specified in the deed, and they signed it as witnesses 
all at the same time; it was made for the purpose named in 
the deed ; Joseph Blackwell drew the deed ; did not recollect 
who inserted the 17th day of the month ; the deed was signed 
on the day it bears date, by Daniel Thornton; no one else 
was present but the maker, Daniel Thornton, the witnesses, 
Cleveland and Jones; it was done at Daniel Thornton’s 
blacksmith-shop; heard Reuben Thornton say, in conversa- 
tion with witness, between witness’ residence and Elberton, 
that he had heard of the deed of gift, and wanted the matter 
settled in the lifetime of Sallie Thornton, (Daniel Thornton’s 
widow); this was several years before her death; the deed 
was not delivered at the time it was made. 

The marriage of plaintiffs, Willis Scroggins with Martha 
Scroggins, (formerly Martha E. Thornton) was admitted. 

Thomas J. Heard was sworn for plaintiffs and said: I 
know the paper shown to me, being the deed of gift; it is 
the same Mrs. Sarah Thornton gave to me to have recorded 
in the year 1845, prior to August, according to my best im- 
pressions ; her husband was then living; Wm. D. Thornton, 
the husband of Sarah, is reported to be dead, but I don’t re- 
collect the time; Sarah Thornton is the mother of Priscilla 
and Martha Thornton. 

The deed of gift, of which the following is a copy, was 
then read to the jury: 


“GEORGIA, Evserr County: 


“‘ Know all men by these presents, that I, Daniel Thorn- 
ton, of the State and county aforesaid, do, for the good will 
and affection that I have for my grand-daughters, Martha E. 
Thornton and Priscilla H. Thornton, (daughters of Wm. D. 
Thornton), give to them a certain negro woman named Ann 
and her child Sina and their increase—the said negroes to be 
used by the said Wm. D. Thornton and his wife for their 
benefit until the said Martha E. and Priscilla Thornton be- 
comes of age, etc. 
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“In testimony whereof, I have hereunto set my hand and 
affixed my seal, this 17th day of November, 1838. 


his 
DANIEL } THORNTON,” 


mark. 
“ Signed in presence of 
“ Test: ELIJAH JONES, 
“Tra H, CLEVELAND.” 


“GEORGIA, ELsert County. 
Clerk’s Office Superior Court. Recorded in Book Z, folio 
198. August 20, 1845. Ira CHRISTIAN, Cl’k.” 


John Adams sworn, said: Knows a negro woman named 
Ann, in the possession of Reuben Thornton, in his lifetime; 
I asked Reuben if he knew these children had a deed of gift 
to these negroes? he said, “ Yes;” I said you will lose 
them; he said, “ Never, in my lifetime ;” this conversation 
was in 1847, ’48 or ’49; he did not communicate to me how 
long he had known of the deed of gift; he said he knew at 
the time he bought them ef this deed of gift; Iasked him if 
he knew of this deed of gift at the time he bought them? he 
said, “ Yes;” he named Ann and her children ; she had chil- 
dren, Sina and Seaborn; knows the names of none of the 
rest ; he did not tell me he knew of the deed of gift at the 
time he was talking to me, and that he did not know of it at 
the time he bought them ; this he did not say; he said they 
would be his as long as he lived, and when he was dead and 
gone, he didn’t care much about it. 

Cross-ezcamined: Reuben Thornton never named to me 
how he found out about the deed of gitt; I was living at 
Thornton’s as overseer; he did not discharge me; I served 
my time out; I overseed for him three years; it has been 
twenty years since my hearing first became bad ; my hearing 
is right smart worse now than it was ten or twelve years ago; 
there ain’t a great deal of difference between my hearing ten 
or twelve years ago and twenty years ago; the talk about 
the deed of gift merely came in conversation ; I had heard 
something about it, and asked him about it; no one else was 
present ; never talked to me about it but once; we were sit- 
ting in the piazza; never asked him why he did not find out; 
did not put myself to that trouble; we talked about a heap 
of things; I don’t recollect of what particularly; I lived at 
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his quarter the last year I stayed with him, and that was the 
year the conversation .took place—towards the last of the 
year, as well as I can ascertain; it was at his quarter where 
I lived that the conversation took place; Ann and her chil- 
dren were at the home house at the time the talk took place ; 
they were at the home house; the quarter was seven or eight 
miles from the home place. 

Thomas J. Adams: Lived with Reuben Thornton as over- 
seer ; does not know exactly the years—about 1852, I think; 
heard him talk of Ann and her children; I was down then 
at the quarter hauling corn ; I told him about there being a 
deed of gift for these negroes; he said he knew it when he 
bought them; I asked Reuben Thornton about theneg roes, 
because I had heard Scroggins was about to come up here (to 
Elberton) to see about the claim to the negroes; the children 
of Ann were Sina, Bose, Louiana, Robin, Jacob—lI don’t re- 
collect the names of the others, but there were others; Ben- 
ajah, I think, was one of Ann’s children; Sina has two or 
three children, I won’t be positive which; I saw Sina the 
year before last; the balance I don’t recollect when I saw 
them ; the time I saw Sina was when I was overseeing for 
Thomas Thornton, son of Reuben. 

Cross-examined : In the conversation with Reuben, he said 
they would not bother him in his lifetime, and signified that 
after his death he did not care what; that was about the 
meaning of it ; that was all he said about it that I recollect; 
he did not say he had fairly bought the negroes of Daniel 
Thornton, nor any thing about buying them. 

Joseph T. Smith: Knows nothing about the girl Sina; 
knows Henry, Jacob, Seaborn, Robin and Louiana; knew 
them in defendant’s possession ; he sold them for forty-three 
hundred dollars; I think that was their value; defendant 
sold them in January, 1858, I think ; know nothing of the 
mother of these negroes; it strikes me defendant probably calls 
Henry, Bose, but am not certain of that; Henry was about 
18 years old ; Jacob was about 163 years old ; Seaborn was 
about 15; Robin was about 134; Louiana was about 11 or 
114; I am speaking of their-ages at the time they were sold ; 
I am so precise about age and value because I bought the 
negroes. 

John M. Brown: I recollect when Mr. Black demanded 
some negroes of defendant; I think one’s name was Seaborn; 
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don’t recollect distinctly the other’s ; there was some two or 
three names; I think something was said of a negro named 
Sina; defendant, I think, did not give up the negroes; could 
not say what defendant said. 

Thomas J. Adams, reintroduced : Went to Thomas Thorn- 
ton’s, defendant’s, to oversee, Christmas, 1857 ; Sina was there 
then ; I went after some hogs ; she was fixing to try up some 
fat; she was around the pot with defendant’s wife and some 
other woman. 

Andrew J. Cleveland: Knows the negro girl Sina ; about 
two years ago Sina would have brought near $1,100 00; 
I don’t know much about the value of negroes; saw Sina, 
Seaborn and Jacob in the employment of defendant in 1857 ; 
I have seen Sina and Jacob plowing; don’t know about Sea- 
born; Bose was Henry’s nick-name, but Henry is the right 
name. 

Jacob M. Cleveland: Knows Priscilla H. Black; she is 
Wm. D. Thornton’s daughter; she was born in 1834, to the 
best of my recollection ; I know her sister—her name is Mar- 
tha; ’tis said she married Scroggins; I have seen them asso- 
ciating as man and wife; Priscilla married Black ; Scroggins 
and his wife have lived in this county. 

Cross-examined: Scroggins was reputed to have another 
wife living in Carolina at the time he married Martha Thorn- 
ton; her maiden name was Newby; he was married to Mar- 
tha Thornton about ten years ago; I am related to plaintiffs ; 
Martha is older than Priscilla; Martha and Priscilla are my 
nieces; Martha Scroggins was born in 1830 (in the latter 
part) or first of 1831. 

Re-examined by plaintiffs : My sister, Wm. D. Thornton’s 
wife, brought Ann here on the Ist Tuesday in January, 1829, 
and a few days after she married Wm. D. Thornton ; he kept 
the negroes a few years, got in debt, and sold them to Beek 
& Clark ; these were sold to Beek & Clark, Ann and another 
no kin to Ann; Beek & Clark sold Ann to old Daniel Thorn- 
ton, the father of Wm. D. Thornton; the sale to Daniel 
Thornton by Beek & Clark was a year or two before the date 
of the deed of gift; the negro Ann was raised by my father, 
and sold by me as the representative of my father’s estate ; 
old Daniel Thornton has been dead about twelve or thirteen 
years ; his wife was called Sallie; she outlived him some two 
or three years ; he left some property ; had two children ; had 
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a tract of land ; there were conditions about the tract of land. 
William T. Thornton’s father was Reuben Thornton ; he hag 
been dead three or four years. 

Plaintiffs introduced and read the will of Reuben Thorn- 
ton. This gave various articles of property and portions of 
- his estate in specific legacies. None embraced in this suit 
was thus conveyed. The will contains an item giving all the 
balance of his estate to defendant. One negro of this family 
was bequeathed in the will to Benjamin Thornton, and the 
will was signed by his mark. 


The following testimony was offered by Defendant : 


Wm. H. Adams: Held the office of Sheriff of Elbert 
county, in 1841; (a fi. fa. in favor of Wm. B. Davis and 
Fohn'C.. 00.0066 on Wm. D. Thornton, Daniel Thornton and 
James A. Clark was shown to the witness ;) have no distinct 
recollection of fi. fa. itself, but from the entries on it in my 
hand-writing, I know I had it; I made the levy entered on 
it; was in the habit of advertising my sales in a paper pub- 
lished in the town of Washington ; (a number of the “ News 
and Planters’ Gazette” was shown‘to witness;) this is the 
paper I supposed the advertisement in; it was caused to be 
inserted by me; I have no recollection except from my en- 
tries, and in that way I think the property was sold as en- 
tered on the execution by me, and was pointed out by Daniel 
Thornton. 

Plaintiffs, by their counsel, objected to the foregoing evi- 
dence, so far as witness stated facts only from the papers. 

The Court decided his statement was not evidence; but 
the witness having stated he made all the entries on the fi. 
fa., the returns was evidence. And that as to who pointed 
out the property, the returns on the fi. fa. did not prove that. 
Defendant excepted. 

The witness continued: I can only state by whom the prop- 
erty was pointed out from the entry; my invariable custom, 
when the property was pointed out at all, was to say in my 
levy and advertisement by whom; I am satisfied from what 
appears here from the papers shown me, that the property 
was levied on as the property of Daniel Thornton ; the entry 
says the negroes sold for $402 00; another negro woman sold 
the same day, perhaps to A. Hammond, for less than $400 00; 











ATHENS, MAY TERM, 1860. 367 


Black and Wife e¢ al., vs. Thornton. 








a bright yellow negro about 22 or 23 brought about $20 00 or 
$30 00 more than $400 00; Jacob, also Blackwell’s property 
about 40 years old, full size, and likely of his age, brought 
under $400 00; I think the woman sold to Hammond had a 
child at the time; I bought her afterwards, and she had two 
children ; I bought her a year or so afterwards, 

Cross-examined: My impression, that it was sold as the 
property of Daniel Thornton, is founded entirely on the en- 
try on the execution that it was pointed out by him ; I stated 
nothing in my entries but what were facts; don’t know that 
Daniel and Wm. D. Thornton lived together at the time of 
the levy ; never knew them to live together. 

Jeremiah S. Warren: Have heard a conversation between 
Daniel Thornton, Wm. D. Thornton and Reuben Thorn- 
ton about the property on the day of the sheriff’s sale; Reu- 
ben Thornton had agreed to furnish money to buy the ne- 
groes; rumor said, previous to the day of sale, that the ne- 
groes had been conveyed ; Reuben Thornton had old Dan- 
iel and young Daniel both brought in my presence to say 
whether the statement was true or not; Reuben Thornton 
said to them, “I am willing to furnish the money to buy 
the property, provided there is to be no after-claps about it; 
but if there is to be, I am not willing to have anything to do 
with it; both Daniel Thornton and Wm. D. Thornton dis- 
claimed that the property ever had becn conveyed, or that 
there was any conveyance in existence at that time; Reuben 
also stated that if there was any claim they had better get 
somebody else to buy it; I don’t want it, they still answered, 
and said there was no claim, and said they would rather Reu- 
ben would have the negroes than any one else; old Daniel 
said there had been a conversation about an instrument hav- 
ing been drawn up, and said to Young Daniel, “ You know 
about it ;” young Daniel said whatever instrument there had 
been, had been destroyed ; I inquired of the parties to know 
if this instrument of writing was a will or otherwise; they 
said it was a will; I remarked, a party had a right to re- 
make his will at any time; old Daniel said he had intended 
to give that property to William D. Thornton, but had had 
debts to pay for him more than the property, and he thought 
Wm. D. Thornton had ruined him any how; all this took 
place on the day of sale, in the presence of Reuben, Daniel 
and Wm. D. Thornton. 
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Cross-examined: I have told all I know about the matter, 

Plaintiffs, by their counsel, objected to the admission of 
the sayings of Daniel Thornton, William D. Thornton or 
Reuben Thornton, and to the conversation as stated by Jere- 
miah 8. Warren. Plaintiffs objected to any declarations of 
Daniel Thornton since the date of the deed of gift from him 
to plaintiffs, Martha and Priscilla. The objections were 
taken and urged before the testimony came out and as it was 
given in. 

The Court overruled the objections and admitted the testi- 
mony not to prove the truth of what Daniel Thornton and 
Wn. D. Thornton said, but as a fact to show on the day of 
the sale, Reuben Thornton was inquiring for information as 
to the title rebutting the statements of the two Adams; that 
he knew of the deed of gift at the time he bought the ne- 

roes. 
The execution with the entries on it, testified to by Wm. 
H. Adams, was then offered. Plaintiffs, by their counsel ob- 
jected. The Court overruled the objection and admitted the 
papers and entries, and they were read to the jury. 

Defendant offered a copy of the “ News & Planters’ Ga- 
zette”’ containing advertisements. ‘These were read to the 

ury. 
: Defendant then introduced and read to the jury a bill of 
sale from Daniel Thornton to Reuben Thornton, dated the 
27th day of April, 1841, and a deed from Sheriff Adams to 
Reuben Thornton, dated 4th day of May, 1841. 

The following is a true copy of the deed, fi. fa. and en- 
tries—the advertisement in the “‘ News & Planters’ Gazette,” 
and of both the deeds to Reuben Thornton : 


“ GEORGIA, ELBert County : 

“ To all and singular the Sheriffs of said State, Greeting: 

“ ‘We command you that of the goods and chattels, lands 
and tenements of Wm. D. Thornton and Daniel Thornton and 
James A, Clark, you cause to be made the sum of two hun- 
dred and seventy-two dollars, principal debt, and sixteen 
dollars and sixty-seven cents, interest, with interest on the 
principal sum from the 25th day of September, 1840, which 
Wm. B. Davis and John C. Douglass, bearers, lately in our 
Superior Court of Elbert county, recovered against them for 
debt, and also the sum of fourteen dollars thirty-seven and a 
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half cents, which to the said William B. and John C., in the 
said Court and adjudged for their damages as made by rea- 
son of their detaining the said debt, as far as their cost in 
that suit expended, whereof the said Wm. D. Daniel and 
James A. were eonvicted and liable as appears to us of re- 
cord, and that you have the said several sums of money be- 
fore the Judge of our said Court on the third Monday in 
March next, to render to the said Wm. B. Davis and John 
C. Douglass the debt and damage aforesaid. And have you 
then and there this writ. 

“Witness, the Honorable Garnett Andrews, Judge of our 
said Court, this first day of October, 1840. 

“Tra Curistran, Clerk.” 


“Levied the within ft. fa. on one negro woman named Ann, 
20 years old, and her child, a boy named Henry ; the prop- 
erty pointed out by one of the defendants, Daniel Thornton. 
This 10th day of December, 1840. 

“W. H. Apams, Sheriff.” 


“Sold the above levied property on the first Tuesday in 
February, 1841, to Reuben Thornton, for four hundred and 
wo dollars, and after deducting levying, advertising fees, 
and my fee cost for selling, to-wit: sixteen dollars and thir- 
teen cents, and the principal, interest and Court costs of this 
fi. fa., leaves in my hands seventy dollars and seventy- 
seven cents, which is applied to the order of the defendant, 
this 17th March, 1841. W. H. Apaas, Sheriff.” 


“Received of Wm. H. Adams, Sheriff, two hundred and 
ninety-nine dollars and ten cents, tax and jury fee due on 
this fi. fa., 19th March, 1841. Y. L. G. Harris, Att’y.” 


“ Received of Wm. H. Adams, Sheriff, six dollars and 
eighty-seven cents, Clerk’s fee on this fi. fa., this 19th March, 
1841. Wo. B. Newas, D. Clerk.” 


“Received of Wm. B. Nelms six dollars and eighty-seven 


cents, my cost on this case, 22d April, 1841. 
“Tra CHRISTIAN, Clerk.” 


VoL, xxx—25. 
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‘““NEWS & PLANTERS’ GAZETTE, 
“ Washington, Wilkes county, Ga., January 1st, 1841. 


ELBERT SHERIFF’S SALE IN FEBRUARY. 


“ Will be sold at the Court-house door in Elbert county, 
on the first Tuesday in February next, within the legal sale 
hours, the following property, to-wit: one negro woman by 
the name of Ann, about 20 years old, and her child, Henry, 
an infant. Levied on as the property of Daniel Thornton to 
satisfy a fi. fa. issued from the Superior Court of Elbert 
county in favor of Wm. B. Davis and John C. Douglass vs, 
William D. Thornton, Daniel Thornton and James A. Clark, 
Property pointed out by Daniel Thornton. This 25th Dec., 
1840. Wma. H. Apams, Sheriff.” 


“GEORGIA, Evsert County: 

“Received from Reuben Thornton six hundred and two 
dollars, in full payment for a negro woman by the name of 
Ann, about the age of 19 years, a negro girl by the name of 
Sina, aged about three years, a negro boy by the name of 
Henry, aged about two months, which negroes I will forever 
warrant unto the said Reuben Thornton, his heirs and as- 
signs against the claims of myself and all other persons, and 
I, the said Daniel Thornton, will warrant the said negroes ® 
be sound both in body and mind. In testimony whereof, I 
have hereunte set my hand and seal, this 27th day of April, 
1841. 








e 
DANIEL} THORNTON.” 


mark, 
“Ww. B. ALEXANDER, 
“Wa. J. Roesuck, J. I. C. 


“GEORGIA, Exvsert County: 


“ Whereas, by virtue of writ of fiert facias to me directed 
from the Superior Court for said county, in favor of William 
C. Douglass and Wm. B. Davis vs. William D. Thornton and 
Daniel Thornton and James A. Clark, security, I have lately 
levied said fi. fa. on one negro woman by the name of Ann, 
aged nineteen years, and one negro boy by the name of 
Henry, aged two months, the sale of said negroes being ad- 
vertised, according to law, was, on the first Tuesday in 
February last past, exposed to sale, at the Court-house door 
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in said county, and Reuben Thornton being the highest bid- 
der, said negroes were knocked off to him for the sum of 
four hundred and two dollars, in hand paid. I therefore de- 
fend the right and title to the said negroes unto the said 
Reuben Thornton, his heirs and assigns, so far as a sheriff 
is, by law, bound to do, and no further. This 4th day of 
May, 1841. 
“WM. H. ADAMS, Sheriff. [1. 8.] 
“Given under my hand and seal, in presence of 
“ THOMAS JOHNSON, J. I. C. 


“STATE OF GEORGIA—ELBErT County: 
“ Clerk’s office Superior Court. Recorded the 30th Dec., 
1851, in book A A, folio 279. Wm. Jounston, Clerk.” 


Defendant closed. 
Counsel for both parties addressed the jury, and the Court 


charged them as follows: 


“ GENTLEMEN OF THE JURY: 

“ The plaintiffs, Black and his wife, and Scroggins and his 
wife, claim the negroes in controversy, under a deed of gift 
made by Daniel Thornton on the 17th of November, 1838. 
The first point of inquiry is, did Daniel Thornton own the 
slaves, Ann and her child Sina, at the date of the deed? If 
he did, did he have a right to convey said slaves and their 
future increase by deed of gift? The next point is, are 
Priscilla H. Black and Martha E. Scroggins the Priscilla H. - 
Thornton and Martha E. Thornton mentioned in the deed ? 
If you believe, from the testimony, these females are the 
daughters of William D. Thornton mentioned in the deed, 
then they and their husbands are entitled to assert, in a 
Court of justice, whatever right the said females have under 
the deed of gift. 

“ The foundation of the plaintiffs’ cause is the deed of gift 
which has been admitted in evidence for your consideration. 
Is that deed genuine, and was it made by Daniel Thornton, 
as it purports to be, and at the date thereof? If so, its ef- 
fect in law is to convey an estate for years to Wm. D. Thorn- 
ton, his wife, and after that, to the two daughters in fee sim- 
ple. I charge you further, as matter of law arising from 
this paper purporting to be a deed of gift, that the estate for 
years in Wm. D. Thornton and his wife was to last until the 
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youngest of the two daughters became of the lawful age of 
21 years. Neither, by the deed, can take until both are of 
lawful age. Therefore, the Statute of Limitations would not 
run against either daughter until both are of lawful age; and 
hence, if you believe this action was brought within four 
years after the younger daughter became of the age of 21 
years, neither of the daughters are barred of their rights by 
the lapse of time. 

“The next point to be considered is, had defendant con- 
verted the negroes to his own use before this suit was brought 
within four years? and does he hold them under the will of 
his father? Selling the negroes would be converting them, 
working them as his own would be converting them, and a 
demand for them by plaintiffs, or either, and refusal to de- 
liver them by defendant, if he had them at the time, would 
be evidence of conversion to defendant’s own use, and suffi- 
cient evidence, if there be no evidence to contradict it. Now, 
gentleman, does the evidence show all these points to exist 
in favor of the plaintiffs, according to the case already stated 
to you by the Court? If the law and evidence do show, 
then, these points in plaintiffs’ favor, you are to find for the 
plaintiffs the proven value of the slaves, together with rea- 
sonable hire, according to the evidence, for the time the de- 
fendant had them (the slaves) in possession, and since he 
sold them, if you believe he sold them, unless the defendant 
has shown some lawful ground to defeat the plaintiffs’ claim, 
and of this, whether he has shown any lawful ground, you will 
next inquire. The defendant contends that the deed of gift, 
if it ever existed, was not delivered to the parties, or to either 
of them, until after it was sold by the sheriff as the property of 
Daniel Thornton, and until after Daniel Thornton conveyed 
it to Reuben Thornton. The law on this point is, ‘that a 
deed of gift is of no effect or validity until it is delivered 
either to the parties in interest or to some one of them, or 
to some one else for them. It can only convey property or 
rights from the time of delivery, and not from the time of 
its date.’ Therefore, if you believe, from the evidence, the 
sale was made by Sheriff Adams or by Daniel Thornton to 
Reuben Thornton, or by either of them, and that such sale 
was made before the deed was delivered to the parties in in- 
interest, or some one of them, or some one else for them, then 
the plaintiffs cannot recover in this case, whether Reuben 
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Thornton had notice of the deed or not. But the truth of this, 
as well as all other facts in the case, is a matter entirely for 
your consideration. The next lawful ground on which the 
defendant contends the plaintiffs are not entitled to recover 
is, that even if Daniel Thornton did convey to plaintiff the 

roperty in the year 1838, and even if the deed was then de- 
livered, still, if Reuben Thornton afterwards bought at sher- 
iff’s sale, or from Daniel Thornton, for a valuable considera- 
tion, without notice of the previous gift, he, (Reuben Thorn- 
ton,) by such subsequent purchase, took a good title to the 
negroes in dispute. This is the position contended for by 
the defendant’s counsel. The law on this point is this: 
When a party takes or claims property under a deed of gift, 
he or she is what the law calls a volunteer; that is to say, 
they paid nothing for what they claim; such a party—that 
is to say, a volunteer, must yield to a party claiming under 
a subsequent or younger conveyance for valuable considera- 
tion, without notice of prior claim. If he had notice of the 
prior deed of gift, then the law does not require the volun- 
teer to yield to him. Notice may be actual or constructive. 
If the party claiming under the deed of gift records it, or if 
it is recorded according to law, this is constructive notice, 
and is sufficient notice; but there is no evidence that Reu- 
ben Thornton had such constructive notice. Actual notice 
is actual information conveyed to defendant personally of the 
existence of the prior deed of gift. The question for you is, 
did Reuben Thornton have this actual notice? John Adams 
and Thomas J. Adams both state, in substance, that Reuben 
Thornton said he had this actual notice. Do they speak the 
truth, and were they not mistaken? The testimony which 
conflicts with the testimony of the two Adams, is, the testi- 
mony of Jeremiah S. Warren. You recollect what it is you 
are to consider—this conflicting evidence, and all the cireum- 
stances and appearances of the two Adams’ testimony, and 
of Jeremiah 8. Warren’s testimony, and say, are you satis- 
fied, toa reasonable certainty, that the Adams spoke the truth, 
and that they are not mistaken as to what Reuben Thornton 
said ? 

“Tf you are satisfied, then, that Reuben Thornton had ac- 
tual notice of the prior deed of gift, and defendant (if he 
took by gift or bequest from Reuben Thornton) cannot defend 
himself on the ground that his father bought for money, 
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without notice; if you are not satisfied as above stated, of 
the truth of the Adams’ statements, then, if Reuben Thorn- 
ton purchased for valuable consideration, as stated, from the 
sheriff, and from Daniel Thornton, or either of them, then 
his son has a good title against the deed of gift. You must 
come to your decision from the evidence and the law, as given 
you in charge, and from no other source. 

“You must understand the Court as expressing no opinion 
whatever as to the facts of these. You alone must judge— 
you must consider the whole evidence and weigh it, when con- 
flicting, and base your decision on the preponderance of evi- 
dence. You must not believe one fact to be true, beyond a 
reasonable doubt, in order to find it true, but you must be- 
lieve it only to a reasonable certainty. The actual notice re- 
quired by law to make valid the subsequent purchase con- 
tended for by Reuben Thornton, must be given at, or before 
his purchase. No notice given to him after his purchase 
would invalidate his purchase. 

“A mere rumor brought to the knowledge of Reuben 
Thornton, at or before sale, or general report that there was 
an outstanding claim or conveyance, without defining what 
sort of conveyance or claim, to whom or who by, is not no- 
tice to Reuben Thornton, and especially when he inquires 
of those most apt to know the truth, and receiving no intel- 
ligence except that no claim or conveyance existed. The 
negroes mentioned in the deed are only Ann and her child 
Sina. If plaintiffs have made ont their claim, and right to 
recover Ann and Sina according to law and evidence, they 
have an equal right to recover their natural increase, all of 
it that you believe to have been in defendant’s possession, or 
converted by him to his own use, before the bringing of this 
suit. 

“ The fact that that delivery is not mentioned in the deed, 
does not invalidate it. The jury must decide from the evi- 
dence whether it was delivered or not. The fact that it 
comes into Court in the possession of a party entitled under 
it, is evidence that it was delivered. It is important, how- 
ever, to decide in this case whether the deed was delivered 
before 1841 or not. Now, the jury must get at that fact by 
the circumstances of the case which bear on the point. What 
was the purpose of the deed? how far apart did the donor 
and donee live? and all the circumstances which go to show 
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an early or late delivery. If it was delivered to Wm. D, 
Thornton, or either of his daughters named in it, that would 
be a good delivery as to all parties lawfully entitled under 
the gift. 

“The counsel for the defendant requested me to charge 
you, ‘when the testimony is conflicting, the jury may con- 
sider which is the more probable, and decide accordingly. 
They shall also take into account the capacity and intelli- 
gence of the different witnesses, and if they believe that one 
of the witnesses was called by the parties at the time of the 
transaction, to bear witness to it, or was deliberately consul- 
ted by them, such circumstances entitle his testimony to spe- 
cial weight.’ I charge the above, all but the last, that such 
circumstances entitle his testimony to special weight; and in- 
stead of that, say that his being called on is a circumstance 
for the jury to consider in favor of giving it special weight. 
The true issue between the witnesses—the Adams’ and the 
witness Warren—is, not whether Warren heard what he re- 
lated, because no witness contradicts him, but whether the 
facts stated by him, to-wit, in substance: that Reuben Thorn- 
ton was inquiring for information about prior claims to the 
negroes, are sufficient to make you believe that the Adams’ 
did not speak truly, or were mistaken in the matters stated 
by them. 

“ T am asked by the plaintiff’s counsel to charge: If Reuben 
Thornton had notice of the prior conveyance, although it 
was denied by Wm. D. and Daniel Thornton, still, he is bound 
by the notice, and did not get a good title by the purchase, 
The jury are to determine whether he had this notice or not 
by all the facts of the case. 

“T charge you this is the law,” and in this connection the 
Court read to the jury again that part of the written charge 
showing the difference between rumor or report, and notice. 

Counsel for plaintiff requested the Court, in writing, to 
charge the jury: 

“If the voluntary deed from Daniel Thornton to plaintiffs 
was found in the custody of Sarah Thornton, Wm. D. Thorn- 
ton’s wife, after its execution, it is to be presumed that it was 
delivered properly, and in immediate execution of the original 
purpose, unless this presumption is rebutted ; and by the cir- 
cumstances and testimony of which the jury is to judge.” 

This charge the Court refused to give as especially not 
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proper in this case, one of the subscribing witnesses having 
been examined as to execution and proving delivery. 

Counsel for plaintiffs further requested the Court to charge 
the jury : 

“The jury must be satisfied from the circumstances sworn 
to and in evidence, that the deed from Daniel Thornton to 
plaintiffs was made with intent to defraud creditors or sub- 
sequent purchasers before they can set it aside, even if there 
were no notice, a purchaser at sheriff’s sale being bound to 
look to his title, and purchases at his peril.” 

This request to charge the Court read to the jury and 
refused to give it, but charged them, in immediate connec- 
tion : 

“When a party takes or claims property under a deed of 
gift, he or she is what the law calls a volunteer; that is to 
say, that they pay nothing for what they claim. Sucha 
party—that is to say, a volunteer, must yield to a party who 
claims under a subsequent or younger conveyance for valu- 
able consideration without notice of the prior claim.” 

To which charge and refusal to charge plaintiffs excepted. 

The jury retired, and after consultation, returned a ver- 
' dict for the defendant. 

Plaintiffs moved for a new trial on the following grounds: 

Ist. That the Court erred in admitting the testimony of 
Wm. H. Adams, so far as he stated facts only from the pa- 
pers submitted, and allowing the said Adams to state his 
opinion that Daniel Thornton pointed out the property, and 
that he was satisfied from what appears here from the papers 
that the property was levied on as the property of Daniel 
Thornton. 

2d. That the Court erred in admitting the conversation 
and statements made by, and had between Daniel Thornton, 
William D. Thornton, Reuben Thornton and Jeremiah 38. 
Warren, as stated by Judge Warren, and in admitting the 
statements of Daniel Thornton on that occasion. 

3d. That the Court erred in refusing to charge the jury as 
requested by plaintiffs’ counsel, that “if the voluntary deed 
from Daniel Thornton to the plaintiffs was found in the cus- 
tody of Sarah Thornton, Wm. D. Thornton’s wife, after its 
execution, it is to be presumed it was delivered properly, and 
in immediate execution of the original purpose, unless this 
presumption is rebutted and ascertained by the other circum- 
stances in testimony, of which the jury is to judge. 
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4th. That the Court erred in refusing to charge the jury as 
requested by plaintiffs’ counsel, “that the jury must be sat- 
isfied from the circumstances sworn to and in evidence that 
the deed from Daniel Thornton to plaintiffs was made with 
intent to defraud creditors or subsequent purchasers, before 
they can set it aside, even if there was no notice, purchasers 
_at sheriff’s sale being bound to look to his title and pur- 
chases at his peril; and in charging the jury: “ When a party 
takes or claims property under a deed of gift, he or she is 
what the law calls a volunteer; that is to say, they paid 
nothing for what they claim. Such a party—that is to say, 
a volunteer—must yield to a party who claims under a sub- 
quent or younger conveyance for valuable consideration with 
notice of the prior claim. 

5th. The Court erred in charging the jury as follows: 
“The testimony which conflicts with the testimony of the 
two Adams is the testimony of Jeremiah S. Warren,” and in 
saying or intimating, that “there was any conflict between 
Warren and the Adams’, and not leaving the whole subject, 
as to the conflict between the witnesses, so far as the facts 
were concerned, to the jury.” 7 

6th. The Court erred in charging the jury, “that you are 
to consider the conflicting evidence and all the circumstances 
and appearances of the two, Adams’ testimony, and of J. 
S. Warren’s, and say you are satisfied to a reasonable cer- 
tainty that the Adams’ spoke the truth, and were they not 
mistaken as to what Renben Thornton said? If you are sat- 
isfied Reuben Thornton had actual notice of the prior deed 
of gift, and defendant, if he took by gift or bequest from 
Reuben Thornton, cannot defend himself on the ground that 
his father bought for money, without notice. If you are not 
satisfied as above stated of the truth of the Adams’ state- 
ments, then, if Reuben Thornton purchased for valuable 
consideration, as stated, from the sheriff and Daniel Thorn- 
ton, or from either of them, then his son has a good title 
against the deed of gift.” 

7th. The Court erred in refusing to give the within charge 
requested by plaintiff’s counsel without the modifications 
made by the Court in writing. 

8th. The Court erred in charging the jury: “Ifthe party 
claiming under the deed of gift records it, or if it is recorded 
according to law, this is constructive notice, and is sufficient 
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notice. But there is no evidence that Reuben Thornton had 
such constructive notice. Actual notice is actual informa- 
tion conveyed to defendant personally of the existence of the 
prior deed of gift.” 

9th. The Court erred in charging the jury as follows: ‘A 
mere rumor brought to the knowledge of Reuben Thornton 
at or before sale, or general report that there was an outstand- 
ing claim or conveyance, without defining what sort of a 
claim or conveyance, to whom or who by, etc., is not notice 
to Reuben Thornton, and especially when he inquires of those 
most apt to know the truth, and receiving no intelligence, 
except that no claim or conveyance existed.” 

10th. The verdict is contrary to the charge of the Court. 

11th. The verdict is contrary to the evidence. 

12th. The verdict is strongly and decidedly against the 
weight of evidence. 

The Court refused the new trial, and that is the error as- 
signed. 


VANDUZER, Hutcuison, and Waspen & NE.ums, for 
plaintiffs in error. 


Hester & AKERMAN, contra. 
By the Court.—Lyon, J., delivering the opinion. 


We think the testimony of the witness, William H. Adams, 
was legal and admissible. He says the entries are in his 
hand-writing ; that he has no recollection of the transaction; 
that he can only state by whom the property was pointed 
out from the entry. His invariable custom, when the prop- 
erty was pointed out at all, was to say in his levy and ad- 
vertisement by whom; that he is satisfied from what appears 
from the papers shown him, that the property was levied on 
as the property of Daniel Thornton. His impression, that 
the negroes were sold as the property of Daniel Thornton, is 
based entirely on the entry on the execution; that it was 
pointed out by him. He stated nothing in his entries but what 
were facts. The rule on this subject, as stated by Mr. Green- 
leaf, is this: “If the party who made the entry is dead, or 
being called, has no recollection of the transaction, but testi- 
fies to his uniform practice to make all his entries truly and 
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at the time of each transaction, and has no doubt of the ac- 
curacy of the one in question, the entry unimpeached is con- 
sidered sufficient, as original evidence, and not hearsay, to es- 
tablish the fact in question.” 1 Greenleaf on Ev., sec. 115; 
also, Williams vs. Kelsey & Halstead, 4 Ga., 373. But why 
was not the bill of sale made by the witness, as sheriff, un- 
der this sale, accompanied by the execution with the entries 
in question, sufficient evidence of the fact in controversy, 
without further proof? 

2. The conversation and declarations between and among 
Reuben, Daniel and William D. Thornton, in respect to an 
outstanding title or claim to the negroes, and on the day of the 
sheriff’s sale, as testified to by the witness, Jeremiah Warren, 
was not objectionable. It was certainly competent for the 
defendant to show that Reuben Thornton bought without no- 
tice, if he could, and how he could doso otherwise than by show- 
ing what was said and done by Reuben Thornton and others 
interested in the sale, at and before the sale, I cannot very 
well see. It is not hearsay evidence only, but acts, a part of 
the circumstances surrounding and attending the sale and 
purchase. The testimony was certainly proper to go to the 
jury. But what it was worth or what it proved, is a very 
different question, as we shall see. 

3. The plaintiffs were entitled to the charge requested ; 
that is, “that possession of the deed having been shown in the 
wife of William D. Thornton, one who took an interest un- 
der it, itis to be presumed that it was delivered properly and 
in immediate execution of the original purpose.” The de- 
livery of a deed may be inferred from its possession by the 
grantee. The evidence of one of the subscribing witnesses 
to the deed was, “that the deed was made for the purposes 
named and specified in the deed.” The fact that the deed 
did not actually pass ont of the possession of Daniel Thorn- 
ton at the time of its execution, does not affect the title or 
the presumption of delivery arising from the subsequent 
possession of the deed by the grantees. That fact—the re- 
tention of the deed by him at that time—is fully accounted 
for by the additional fact, testified to by the witness, that 
none of the grantees or persons taking an interest under the 
deed were present to receive it. The natural and legal pre- 
sumption arising from the facts as proven, is, that the deed 
was actually delivered to the grantees or some one of them 
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as soon after its execution as it could conveniently be done, 
and that when so delivered, it related back to the date of 
signing and sealing. Rushing vs. Shield & Ball, 11 Ga., 
640; 4 Kent, 455, notea; Bunn vs. Winthrop, 1 Johns, 
Ch., 329. 

We were not certain that we fully understood the point 
made, or intended to be made, in the request as stated in the 
fourth ground of motion for new trial, and if we did properly 
understand it, the Court were not fully agreed upon it; so 
we concluded not to pass upon it, but to leave it an open 
question. 

4. The Court below erred in charging the jury, “ that the 
testimony which conflicts with that of the two Adams’, was 
that of Jeremiah Warren. The conflict being denied in this 
case, it was a question for the jury to determine, and not the 
Court. 

The Court further charged the jury, in immediate connec- 
tion with the foregoing charge: “ You are to consider the 
conflicting evidence and-all the circumstances and appear- 
ance of the two Adams’ testimony and of Jeremiah S. War- 
ren’s testimony, and say, are you satisfied, to a reasonable 
certainty, that the Adams’ spoke the truth, and that they are 
not mistaken as to what Reuben Thornton said?” This 
charge is also excepted to, and we think the exception well 
taken. The form in which the proposition was put to the 
jury discriminated against the testimony of the Adams’, 
This ought not to have been done, for all the witnesses tes- 
tified to admissions and declarations; each had to depend 
upon his memory of what was said in their presence and 
hearing, and why may not Jeremiah S. Warren’s recollection 
have failed as that the Adams’ should? ‘The record shows 
no reason. There were'two witnesses against him, and, so 
far as anything appears to us, they were equally entitled to 
credit. 

The weight of the testimony was against that of the witness 
Warren, because they supported and corroborated each 
other, while Warren’s stood alone; that is, allowing that 
there was a conflict. But was there in fact any conflict be- 
tween the testimony of these witnesses? We do not. think 
there necessarily was. The testimony of all the witnesses 
may have been true. Notwithstanding the conversation to 
which Mr. Warren testified, Reuben Thornton may have 
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known all about the deed of gift on which plaintiffs rely. 
After that conversation, and before the purchase, he may 
have heard exactly how the matter stood. He may, in fact, 
have known at the time. The Court ought to have charged 
the jury on this subject, that it was their duty to reconcile 
this testimony if they could, so that the whole might stand, 
if possible ; but if irreconcilable, then, the witnesses being 
equally entitled to credit, they must find according to the 
weight of the evidence, of which they are to judge. 

We agree with the Court below, that “a mere rumor 
brought to the knowledge of Reuben Thornton at or before 
the sale, or general report that there was an outstanding 
claim or conveyance, without defining what sort of convey- 
ance or claim, to whom or who by, etc., is not notice to Reu- 
ben Thornton ;” but when he adds, “ especially when he in- 
quires of those most apt to, know the truth, and receiving no 
intelligence, except that no claim or conveyance existed,” we 
differ with him. This may be true as a general proposition, 
but when considered in reference to the facts of this case, it 
is not true. There was no evidence before the Court that the 
notice Reuben Thornton had received was mere loose or vague 
rumor. The testimony of Mr. Warren is, that “ Reuben had 
agreed to furnish money to buy the negroes. Reuben said 
previous to the day of sale, that these negroes had been con- 
veyed.” This implies that he knew or had heard more about 
this deed than a mere vague and loose report or rumor: he 
said that they had been conveyed. He had old Daniel and 
William D. brought into his presence to say whether the re- 
port was true or not. Now, if Mr. Thornton had heard 
about this conveyance previously, how did the denial of Dan- 
iel or William D. aid him, or why did he depend upon that 
information at that time? for both of these men were inter- 
ested in misleading him ; or how does it appear that what he 
had heard about the conveyance was a vague and loose re- 
port? It is due to the Court below to say, “that in his 
charge he did tell the jury, if Reuben Thornton had notice 
of the deed, although it was denied by Daniel and William 
D., that he would be bound by the notice, and the jury was 
to determine from all the facts of whether he had the notice,” 
but when he connected his understanding of the effect of 
Warren’s testimony with that of a report or rumor as notice, 
as I have already shown, he gave to that evidence an impor- 
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tance and bearing to which it was not entitled, and which 
was well calculated to mislead the jury. The whole sense of 
the charge is, that Mr. Warren’s evidence showed that Ren- 
ben Thornton bought without notice, or at least without such 
notice as would affect his title; while, in the opinion of this 
Court, that evidence was strongly corroborative of the evi- 
dence of the Adams’, that he did have sufficient notice before 
the sale to put him on his guard and to buy at his peril. 

Should we be mistaken in this, however, still there is noth- 
ing to show that after that he did not get full notice before he 
bought. Then, there was another and a very significant fact 
in the testimony which the Court lost sight of. I allude to 
the warranty from Daniel to Reuben Thornton, dated 27th 
April, 1841, just after the sheriff’s sale, for the identical 
negroes, and one other. If Reuben Thornton got a good 
title by the sheriff’s sale free A) notice, why take another 
and a warranty from Daniel for the same negroes? All the 
presumptions arising from these facts were excluded by the 
direction given. 

The evidence is strong—very strong—that Reuben Thorn- 
ton bought with notice. 

As the case goes back for a new trial, we have not felt it 
necessary to pass upon the question, whether the verdict is 
against the evidence, for on the next trial the evidence may 
be very different. 

Judgment reversed. 
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DICKENS vs. THE STATE OF GEORGIA. 


1. It is error in the Court to charge the jury in a criminal case, that the 
defense, if successful, would, in his judgment, be based on the viola- 
tion of a solemn oath they had taken, that he is ‘‘ constrained to warn 
them, that to acquit the prisoner on such a ground, that ignorance of 
the existence of a law is a good excuse for its violation,’’ would be a 
violation of their oaths as jurors. 

2, The right of the jury to judge of the law being secured by statute, 
must not be impairéd by denunciation of the Court, that if they do so 
and acquit the prisoner, they would violate their oaths as jurors. 


Misdemeanor, in Hancock Superior Court. Tried before 
Judge Tuomas, at December Adjourned Term, 1859. 


The plaintiff in error was indicted for selling whisky in a 
quantity less than one gallon, without taking the oath re- 
quired by law. ; 

On the trial, William Tyas testified : That defendant sold 
him a quart of whisky ; he wanted to buy a less quantity, 
but she said she could not sell a less quantity, because it was 
against the law. 

Defendant introduced no testimony, but her counsel in- 
sisted before the jury that if they believe that she did not 
intend to violate the law, they might acquit. 

Upon the subject of the defense, the Court charged as fol- 
lows: 

“The defense set up here, to-wit: that the defendant was 
ignorant of the existence of the law which she is charged 
with violating, will, in my judgment, if successful, be based 
on the violation of a very solemn oath you have taken. Ig- 
norance of the existence of a law is not, and has never been 
held, so far as I know, to be an excuse for its violation. To 
establish such a principle would be to uproot and destroy the 
protection of society, and render nugatory, in a great sense, 
the criminal laws. 

“It is argued before you that intention is a necessary in- 
gredient of crime. This is true, and you must be satisfied 
that when the defendant sold the liquor she intended to sell 
liquor. But it is not necessary to show that she knew that 
selling liquor was criminal. If she knew she was selling 
liquor, the intention existed. If she believed at the time 
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she was selling beer, or coffee, or water, then the intention 
would not exist. 

“You have been told you are judges of the law: This is 
true, and in judging the law, you are independent of the 
Court. You undoubtedly have the power to judge the law 
and say that ignorance of the existence of a law is a good 
excuse for its violation; but I am constrained to warn you 
that to acquit this defendant on such a ground would be a 
violation of your oaths as jurors; and to put her accquittal 
on such a ground would be no better than to find her not 
guilty, because she wears a red shawl. Such a consideration 
as ignorance of the law can only be entertained by the par- 
doning power, which it is unlawful for you to exercise.” 

To this charge the defendant excepted, and assigns the 
same as error. 


A. H. SrepHens, for plaintiff in error. 


Burcu, Solicitor General, represented by AKERMAN, for 
defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


The plaintiff in error, without license to retail, and with- 
out taking the affidavit required by the Act of 29th Decem- 
ber, 1839, (Cobb, 1039,) ‘ not to sell or furnish spirituous 
liquors to slaves, without an order,” etc., sold a quart of 
whisky, for which she was prosecuted and convicted, 

Under the law, as it existed previously tothe Act of 1838, 
persons could sell liquor in quantities of a quart and over 
without license. But that Act, for the purpose of suppress- 
ing the traffic in liquor with slaves, introduced this change 
in the old law: “ that all venders of liquors in less quanti- 
ties than a gallon should take the oath” prescribed by that 
Act, whether they had license to retail or not. The plaintiff 
in error seems to have been ignorant in this change of the 
law—not a very uncommon thing, by the way—and was en-— 
tirely innocent of an intention to violate the law; for the 
person to whom she sold the whisky, wanted to buy a less 
quantity, but she would not sell it, saying that was against 
the law. On. the trial, she rested her defense upon this 
want of intention to violate the law, under the provisions in 
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the Penal Code: “that the jury, in criminal cases, were 
judges of the law and the fact.” (Cobb, 835.) And, “A 
person shall not be found guilty of any crime or misdemean- 
or, committed by misfortune or accident, and when it satis- 
factorily appears that there was no evil design, or intention, 
or culpable neglect.” (Cobb, 779.) 

The Judge charged the jury, “that the defense, if success- 
ful, would, in his judgment, be based on the violation of a 
very solemn oath they had taken ;” that he was “ constrained 
to warn them, that to acquit the defendant on such a ground, 
that ignorance of the existence of a law is a good excuse for 
its violation, (not exactly the ground of defense,) would be 
a violation of their oaths as jurors.” In this we think the 
Court committed error. 

The right of the jury to judge of the law, and to acquit 
or convict as they shall judge, is guaranteed to them and the 
prisoner by the statute of the State, to which we must all 
bow, and that right must not be abridged, weakened or 
thwarted by the thunder of the Court in their ears; that if 
they should take a different view of the law to himself, that 
they will, in so doing, violate their solemn oaths as jurors, 

The Court must impartially and dispassionately instruct 
the jury as to the law of the case, and leave them free in 
the exercise of their right and duties under that law and the 
facts, to convict or acquit, as they shall conscientiously judge. 
I agree with the Court below, that the intention is manifes- 
ted by the act; that ignorance of a law is no excuse for its 
violation, and that when a jury capriciously acquits one pal- 
pably guilty of a crime, that they violate their oaths and sol- 
emn duties to the law and the country, and that when they 
do so, there ought to be no harm in telling them so. But 
this cannot be done without crippling, if not destroying, a 
principle that the law for wise purposes has lodged with the 


jury. 


The 10th sec. of the Ist div. of the Penal Code, (Cobb, 779,) 
referred to by counsel in the defense, and quoted above, does 
not apply to cases of this kind, but to those cases only where 


_ the crime was committed by misfortune or accident, and with- 


out any evil design intention or culpable neglect—both 
things misfortune, or accident—or without evil design or in- 
intention concurring in the perpetration 
Judgment reversed. 
VoL, xxx—26. 
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OGLESBY AND WIFE vs. HALL. 


1. O. permits his wife to sell‘cakes, etc., on her own accouunt, from the 
earnings of which she buys a negro, taking the title in her own name, 
by his consent. She keeps and holds the negro as her separate prop- 
erty, paying the taxes all the time: 

Held, that the negro vested in the wife as her separate property against 
her husband, and one claiming under him as a volunteer. 


In Equity, in Elbert Superior Court. Decision by Judge 
Tuomas, at March Term, 1860. 


This was a bill filed by James C. Hall, against James 
Oglesby and Sarah Oglesby, his wife, the statements of which 
are substantially as follows: 

That on the 20th August, 1858, the said James Oglesby 
executed and delivered to complainant his certain deed, 
whereby he gave and conveyed and delivered to complainant 
a negro woman named Mary, and her four children, together 
with their future increase, in trust, to hold the same for the 
joint use of the said James Oglesby, and Sarah, his wife, for 
and during their joint lives, and for the sole and separate use 
of the survivor, during his or her life, and at and upon the 
death of the survivor, remainder to complainant in fee simple 
forever. 

The bill further states that said James and Sarah have 
said negroes in their possession, and that complainant has 
reason to believe, and does believe, that they are preparing, 
and have it in contemplation, to remove said negroes clandes- 
tinely beyond the limits of the State, and thereby endanger- 
ing the rights of complainant as remainderman in and under 
said deed, and subjecting him to serious and total loss, un- 
less a writ of ne exeat or quia timet do issue, securing said 
negroes to complainant after the termination of the life-es- 
tate. 

The bill suggests and prays that, owing to the condition 
of said negroes, consisting of a woman and four small chil- 
dren, that they be sold and the proceeds of sale be invested, 
and the interest thereon be paid annually to defendants during 
their joint lives and the life of the survivor, and then the 
principal be paid to complainant as absolute owner thereof. 

The bill prays that defendants be enjoined from removing 
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or running said negroes, and that, in the meantime, said 
slaves be secured to answer the final order or decree in the 

remises, and that they be sold and the proceeds be invested 
and applied as aforesaid. 

The deed under which complainant claims, was annexed as 
_ an exhibit to the bill, and its only consideration is expressed 
to be love and affection. 

The bill was sworn to, and received the sanction of the 
Chancellor, who ordered the injunction to issue, and that de- 
fendants be arrested and held in custody until they give bond 
and security therefor. : 

Under the processes issued upon the Judge’s fiat, the sheriff 
seized upon and took into his possession the negroes referred 
to in the bill. 

Mrs. Oglesby filed her separate answer, in which she states 
that she had no knowledge of said deed until some time after 
its execution ; a short time since, her husband admitted the 
fact to her that there was such a deed, but said that com- 
plainant had frequently urged him to make the deed, and 
finally got him intoxicated, and then procured and got him 
to sign the same. She denied that her husband had any 
right, power or authority to execute a deed conveying said 
negroes, they being her own separate property and estate, 
purchased with her own money, and set apart to her. The 
circumstances under which she became possessed of said 
slaves are about as follows: In 1847 she and her husband 
moved to her brother’s in Clark county, and by their and his 
consent, respondent sold cakes for her own benefit (her hus- 
band being almost helpless) until she obtained a little money, 
which she deposited in the bank at Athens, to her own credit. 
She continued thus to deposit her small earnings until De- 
cember, 1849, when she, in her own riyht, from her small 
earnings thus saved, purchased from James Daniel the negro 
woman, Mary, for five hundred and fifty dollars. Of this 
she paid, in cash, $367 00, and for the balance she gave her 
individual note, with her brother, George Booth, as her se- 
eurity, and which note her brother paid off with money fur- 
nished to him by respondent, and which she made in the same 
way—by selling cakes, etc.; that the bill of sale made by 
Daniel was to respondent, and expressed to be, and was for 
the consideration of $550 00 received from respondent, and 
to which was added by Mr. Daniel the following: “ This bill 
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of sale, made to Sarah Oglesby, by request of James Oglesby, 
her husband ;” that her husband always recognized and de- 
clared this to be the separate and individual property of re- 
spondent, laying no claim thereto ; she submits that this was 
substantially the creation of a sole and separate estate in her- 
self, and that a Court of Equity will uphold it as such and 
protect her rights therein, notwithstanding the absence of a 
trustee ; she denies that she intends running off said negroes, 
but admits that she has it in contemplation to remove from 
Elbert county, to escape from the attempts and snares of 
others to impose upon an imbecile husband, and where she 
has no brother or near relative to protect and defend her; 
that she has always had possession of, and paid the taxes 
upon these negroes, and that her husband never returned 
them as any part of his taxable property or claimed them as 
his. 

James Oglesby, the husband, answered: That he was an 
unlearned man, and is not certain that he ever heard the 
deed read ; he was drinking, but not so drunk as not to know 
what he was doing when he signed the deed; had told 
complainant frequently that he had no title or claim to the 
negroes ; that they were the separate property of his wife, 
and that he could not sell them or give them away ; complain- 
ant still urged him to make the deed, and said that he would 
fix it with the old lady if she found it out; finally carried 
respondent from the grocery to Mr. Thomas’ office, where 
the deed was written and signed; complainant gave all the 
instructions to Mr. Thomas, except as to the names and ages 
of the negroes, which were stated by respondent, and he only 
executed the paper at the continued importunity of complain- 
ant, who knew that the negroes belonged to respondent’s 
wife; they agreed to keep the deed a secret from respond- 
ent’s wife, and if she found it out and made a fuss about it, 
complainant promised to give up the deed to be destroyed. 
He states the circumstances under which the negro woman 
was purchased, which correspond with the statement in rela- 
tion thereto made by Mrs. Oglesby in her answer; states 
that he consented to the purchase, and that the bill of sale 
should be executed by Daniel to his wife; that he always 
considered the negroes as her separate property ; that he did 
not pay a dollar of the purchase-money, and all the parties 
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supposed that the bill of sale and the transactions connected 
therewith secured to her a separate estate in the property. 

The answer being filed, counsel for defendants moved to 
dismiss the order which had been granted taking the negroes 
out of the possession of the defendents, on the following 

rounds : 

Ist. That all the equity of the bill had been fully sworn 
off by the answers. 

2d. That a Court of Equity will not interfere in behalf of 
a mere volunteer. 

The presiding Judge, after argument, held and decided 
that the equity of the bill was not sworn off by the answers, 
and that the rule as to volunteers did not apply in a case 
like this, and overruled the motion to dissolve or vacate said 
order. 

To which decision counsel for defendants excepted, as- 
signing said decision as error. 


T. R. R. Coss, and Hester & AKERMAN, for plaintiffs 
in error. 


VANDUZER, Contra. 
By the Court.—Lyon, J., delivering the opinion. 


The equity of the bill, if it has any, rests on a paper 
signed by James Oglesby, without a seal, purporting to give 
and deliver the negroes in controversy to him, in considera- 
tion of love and affection. There never was, in fact, any de- 
livery of the négroes. There was not only no consideration 
in fact, but that expressed in the deed shows that the deed 
was without consideration to support it. It is not stated in 
the bill that the negroes belonged to James Oglesby, or that 
he had any right to convey them. The answers show that 
James Oglesby had no title to or claim upon the negroes at 
the time he made the paper under which the complainant 
claims; that the negroes belonged to Mrs. Oglesby, the wife 
of James, and not to him, and that the complainant knew it 
at the time he took this paper; that Mrs. Oglesby had bought 
and paid for the negroes with money from her own earnings, 
by the sale of cakes, etc.; that she took the title to herself, 
all by the permission of her husband; that she has constantly 
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paid the taxes on them since her purchase in 1849, and all 
the time claimed and held them as her separate property, and 
that it was well known to the complainant; that the deed 
had been wheedled out of James Oglesby, who was an infirm 
and old man, while in a state of intoxication, by the com- 
plainant. These facts are sufficient to vest in Mrs. Oglesby 
a separate property to the negroes as against her husband 
and the complainant, who is, at best, but a volunteer, even 
admitting that the paper was sufficient to convey what title 
James Oglesby might have had in them. This we do not for 
an instant admit. On the contrary, we are strongly inclined 
to the opinion that the paper, upon its very face, is void for 
want of a consideration, and we do not put our decision of 
this case on that ground, because it is not necessary to do 
so to dispose of it. But the facts show that the title was in 
rMrs. Oglesby. “If without any ante-nuptial agreement the 


| husband should permit his wife, after marriage, to carry on 


business on her sole and separate account, all that she earns 
in trade will be deemed to be her separate property, and dis- 
posable of by her as such.” Story’s Equity, sec. 1378. This is 


| pretty respectable authority, and pretty strong on the point, 
but were it not so, and no other dictum or precedent could 
be found for it or any strongly against it, we would still so 


poeta 


decide. If it be said that the facts set up by the answer are 
not responsive to the bill, we reply, that they are sufficiently 
so, we think. The bill ought never to have been sanctioned 


‘in the first place. Mrs, Oglesby was no party to the title 


complainant sets up. What right had he to disturb her pos- 
session under the allegations in his bill? Having done so, 
she had the right to come in and be heard in defense of her 
title and possession. The Court below should, upon the ap- 
plication of plaintiffs, have dissolved the ne exeat and restored 
the negroes to the possession of Mrs, Oglesby. As he did 
not, the judgment of the Court below must be reversed .on 
that ground. 
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OLIVER et al., vs. PERSONS. 


1. The defendant in every equity cause may deny on oath the execution 
of any document exhibited to the bill, and thus put the complainant 
on proof. 

2. A party having two distinct titles to property may disclaim one and 

' rely entirely on the other, and after such election made, the admissions 
of his privies in the disclaimed title are not evidence against him. 

3. To admit a copy as secondary evidence at common law, it is necessary 
to show: 1. The genuineness of the original. 2. Its loss or destruc- 
tion, and 8. That the copy offered is an examined, sworn or true copy. 

4. Under our Registry Laws, a copy-deed is not evidence, unless the 
original appears to have been properly admitted to record. 

5. Under the Act of 1856, a prima facie presumption in favor of proper 
probate is raised, where the records have been burnt. But this may 
be rebutted, and the Judge may hear evidence in rebuttal before ad- 
mitting the copy as secondary evidence. 


In Equity, from Warren Superior Court. Tried ‘before 
Judge THomas, at April Term, 1860. 


This was a bill filed by plaintiff in error against defendant 
for the recovery of sundry slaves. The plaintiff claimed title 
under a deed of gift made in 1827, by Rachael Persons to 
Turner Persons, Jr., to a remainder interest in said slaves 
after the death of said Rachael. Defendant denied, in his 
answer, the existence of the deed, and filed a plea of “ non 
est factum,” he claiming title under a subsequent. gift from 
Rachael Persons. 

On the trial, complainant moved to strike out the plea of 
“non est factum” filed to the deed of Rachael Persons. The 
Court refused the motion, and complainant excepted. 

The complainant having complied with the 52d common 
law rule, as to the loss of the deed from Rachael Persons to 
Turner Persons, Jr., offered the following evidence of Mrs. 
Cynthia Chapman and William Wilder. The former testified 
that she heard Mrs. Rachael Persons state that she had ex- 
ecuted a deed of gift to her son, Turner Persons, in convey- 
ing to him the aforesaid property, and that her reason for 
doing so was to induce him to cease dissipation and live with 
her; and that at the same time this statement was made, the 
negroes were on the place where Mrs. Rachael Persons and 











392 SUPREME COURT OF GEORGIA. 


Oiiver et al., vs. Persons. 








her son Turner Persons lived, but did not know in whose le- 
gal possession they were. 

The latter, Wm. Wilder, testified that he knew the negro 
property in the possession of Rachael Persons, but has seen 
nothing of the negroes for a great many years; that the last 
he knew of them they were with Mrs. Rachael Persons at 
Thomas Persons’ house, and also stated the death of the sub- 
scribing witnesses to the deed of Rachael Persons. Com- 
plainant then offered the following copy-deed : 


“ GEORGIA—WarreEN County: 

“ Know all men by these presents, I, Rachael Persons, 
(widow) of the county aforesaid, for, and in consideration of 
the sum of five dollars to me in hand, well and truly paid by 
Turner Persons, the receipt whereof is hereby acknowledged, 
as well as the good will and affection which I have and bear 
for the said Turner Persons, Jr., do give and convey to him, 
the said Turner Persons, his heirs and assigns, five negroes, 
to-wit: Miley, a woman, and her four children, Mary, Peter, 
William and Eliza with her future increase, 

“To have and hold forever, provided, I have for myself 
the possession and service of all said negroes during my life. 

“In testimony whereof, I have hereunto set my hand and 
seal, the 9th day of February, 1827. 


her 
“ RACHAEL }4 PERSONS, 
mark, 
“Signed, sealed and delivered in presence of 
“ B. CULPEPPER, 
“ WILLIAM PorTER.” 


“ GEORGIA—WarreEN County: 

“TI, George W. Dickson, Clerk of the Superior Court of 
said county, do hereby certify, that the copy-deed above writ- 
ten, was truly and correctly copied by me from the record 
of the original deed, and that the same is a true and correct 
copy of, and from said record, which said record was at that 
time in my office. I do further certify, that said deed was 
proved by the affidavit of one of the subscribing witnesses 
thereunto, and which affidavit was duly recorded in my office 
along with the record of the original deed. I do further cer- 
tify, that the record of said deed, and of said affidavit, have 
both been destroyed by fire, and are not now in my office. 
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‘Tn testimony whereof, I have hereunto set my hand and 
affixed my private seal, there being no seal of office, this, Oc- 
tober 18th, 1854. — GeorcE W. Dickson. [1. 8.”] 


The Court rejected the copy-deed and certificate, and com- 
plainant excepted. The complainants’ counsel then intro- 
duced George W. Dickson as a witness, who testified as fol- 
lows: ; 

“T got the copy deed from the book containing the record 
of deeds in my office. The book has been burned ; the Court- 
house was burned, and I think the book was destroyed ; I 
have never seen it since; the Court-house was burned in 
April, 1854. I do not know whether any of the books were 
out of the office, in Mr. Shivers’ hands, or not. Mr. Shivers 
was transferring some of the books at the time of the order 
of the Inferior Court. I don’t know whether he had this 
book or not; I saw some of the books of deeds. I don’t 
know that the book which contained this deed was in the of- 
fice or not; had not seen the book since I copied the deed 
from it. This paper don’t contain the whole that was on the 
deed ; there was something else on it—I don’t know what it 
was; don’t know as I ever read the balance. I copied all 
that Mr. Oliver told me to copy, and gave it to him and he 
paid for it. The reason I did not copy all, was, that Mr. 
Oliver said that it was enough ; he wanted to show it to his 
attorney and recover the property, if he could; I did not give 
the certificate at the time I gave the copy ; I gave the cer- 
tificate after the record was lost or burned. Judge Cone dic- 
tated to me the certificate ; he told me he wanted me to make 
it out, and he wanted me as a witness. At the time I thought 
it was a probate. Judge Cone asked me about it, and I told 
him I thought it was a probate. Judge Cone said yes. Dan- 
iel Dennis swore to it. I thought it was a probate, but my 
mind has undergone a change about the paper. I mean by 
a probate, an affidavit attached to it. I never read it. If 
I did read it, I don’t recollect it; don’t know what was in it; 
if there was any affidavit there I don’t know it ; don’t recol- 
lect’ that there was any name signed to what I called the 
probate ; dont know there was any Justice of the Peace’s 
name to it. Judge Cone told me, Daniel Dennis’ name 
was to it. It must have been from the registry of deeds I 
took it, though I have no circumstance from which I could 
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say it was from that or from the record of proceedings, or 
from the minutes. Judge Cone called upon me and asked 
me if I recollected the facts; don’t know that it was when [ 
gave the certificate ; can’t tell whether it was before or after, 
that Judge Cone asked me that. The certificate, as I gave it, 
was my recollection of the facts at the time. I thought it 
was my duty as an officer of the Court, to give Judge Cone, 
or anyone that applied to me, all the aid in my power, but 
in truth I did not think much about it. (Interrogations handed ' 
to witness.) These are my interrogatories. At the time I 
thought I was doing right. The answer contained my recol- 
lection then of the matters stated in them. I cannot say 
now that my answer was correct ; I won’t say now they were | 
incorrect, but it is possible and highly probable they were in- 
correct. The reason I say so, I don’t recollect that I ever 
read what I have called a probate. Copy is marked Book Q, 
but I cannot recollect now whether it was the deed book or 
other records, 

The other records were marked alphabetically as well as the 
deed books. I won’t say that I copied all the instrument it- 
self; I copied all Mr. Oliver asked me for; I copied right, 
I think, as far as I went; I copied this from a record, and 
as far as it goes it is a correct copy. They were old books 
that Mr. Shivers was employed to copy, but I can’t say 
whether they were the books before or after 1820; have no 
recollection that any body had the book that contained the 
record I copied, or that I delivered it to anybody; I was 
Clerk until 1858. Don’t recollect that book was ever in my 
office after ; I looked up the record books about town after 
the fire and found some, (never found that one,) and have 
never seen it since; I think the books that Shivers transcribed 
were returned to my office, the original as well as the copies. 
I have never seen the book in question among those.” 

R. M. Wilder, sworn, says, I am Clerk of the Superior 
Court of the county. The books from 1818 or 1820 to 1844 
are gone. Letter Q is missing. The other records, besides 
those of deeds, are lettered, and I think entered as low as Q, 
and part I am now recording i is W. 

Book lettered Q, containing the record of the proceedings 
of the Court from the office of the Clerk of the Superior 
Court, was then offered and admitted as evidence, which 
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showed that the deed from Rachael Persons to Turner Per- 
sons, Jr., was not recorded therein. 

The counsel for defendant then offered William Gibson and 
Daniel Dennis as witnesses to be examined alone before the 
Court and not the jury. The introduction of which tes- 
timony the plaintiff’s counsel objected. The Court overruled 
the objection and allowed the testimony, to which ruling of 
the Court the complainants’ counsel excepts and assigns as 
error. 

William Gibson introduced, testified that: At the request of 
Mr. Oliver he examined the Record of Deeds in the Clerk’s 
Office of the Superior Court of Warren county, and found on 
the record, (that is copied into the Record Book of Deeds,) a 
paper purporting to be a deed of gift from Rachael Persons 
to Turner Persons for certain negroes. The copy of which 


shown witness, with the certificate of G. W. Dickson, Clerk, 


he thinks is a true and correct copy of said record. There 
was on said record what purported to be an affidavit, made 
according to the recollection of witness, by B. Culpepper, and 
attested by Daniel Dennis as a Justice of the Peace. Cannot 
recollect all that was in said affidavit ; cannot give the language 
of said affidavit nor its substance, but recollects that neither 
the execution nor delivery of the deed was stated in the affi- 
davit. Don’t remember when the deed purported to be re- 
corded, but is satisfied it was before 1830. The father of wit- 
ness was the Clerk; the record was not in his hand-writing, 
or that of his son’s, who sometimes wrote for him. It is fre- 
quently usual for an entry of the time of recording to be made 
on the record after every record deed, and signed by the Clerk. 
Does not recollect that there was any such entry after this 
instrument on the record. 

Mr. Daniel Dennis introduced, testified : That he was elec- 
ted a Justice of the Peace in 1813, continued in office until 
about 1842; was out a few years and was elected again, and 
is acting at this time; lived in the neighborhood of Mrs. Ra- 
chael Persons and Thomas Persons in 1827 and 1828, and 
before and after that time, and knew them well; also Mr. B. 
Culpepper and William Porter; have no recollection of at- 
testing a deed of gift or any other paper from Mrs. Rachael 
Persons, to Thomas Persons, nor of administering to B. Cul- 
pepper an affidavit proving such a deed. In the habit when 
he attested papers, to know what they mean, and has no rec- 
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ollection of seeing such a deed; is very confident, almost 
certain, that had he attested or proved such a deed, he would 
have recollected it. Is now about seventy-six years of age, . 
He does not recollect all nor any of the deeds he attested, or 
had proved before him in the year 1827, 1829 or 1830. 

Complainants’ counsel then re-offered in evidence the certi- 
fied copy of the deed from Rachael Persons to Turner Per- 
sons. It, with so much of the certificate of the Clerk as re- 
lates to that copy, without that portion which relates to the 
probate of the paper and the destruction of the record, to 
which defendant’s counsel objected. The Court sustained 
their objection, and refused to permit the evidence to be sub- 
mitted to the jury, to which rulings of the Court the com- 
plainants’ counsel excepts, and assigns the same as error. 

The counsel for complainant and defendant then agreed 
that the testimony of George W. Dickson and William Gib- 
son, proving that exhibit D. was a copy of the record, should 
be considered as before the jury. Whereupon complainants’ 
counsel offered to read in evidence before the jury the copy- 
deed without the certificate of the Clerk as proof of the con- 
tents of the record. To the introduction of which defend- 
ant’s counsel objected. The Court sustained the objection 
and refused to allow the evidence offered to go to the jury. 
To which ruling the counsel for complainant excepts and as- 
signs as error. 

Complainant then offered the evidence of Solomon Wilder, 
to prove certain admissions of Thomas Persons, Sr., on the 
ground, that in an answer formerly filed by defendaut and 
afterwards withdrawn, he claimed title under the said Thomas 
Persons. The Court rejected the evidence, and the complain- 
ant excepted. 


Waspen & NELms, and Wa. DoveHeErrty, for plaintiff 
in error. 


A. H. StepHens & T. R. R. Coss, contra. 
By the Court.—LumMpxIn, J., delivering the opinion. 
We shall affirm the judgment of the Court below; and as 


such is our conclusion, it is unnecessary to elaborate the 
minor points argued before us, especially as the counsel for 
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plaintiffs in error expressed his indifference a3 to those points 
unless there was a reversal on the principal error alleged. I 
content myself, therefore, with saying, that as to the plea of 
non est factum,a defendant in an equity cause clearly has 
aright to deny the execution of any document annexed as 
an exhibit to the bill, and thus put the complainant on proof. 
The formality of the plea is immaterial. 

As to the testimony rejected of the sayings of Thomas Per- 
sons, Sr., we think the Court was clearly right. A party 
having two titles to the same property, certainly has a right 
to elect, under which he will defend; and when he has dis- 
claimed all benefit of one title, he surely ought not to be bur- 
dened with any disability attaching to him as a privy in es- 
tate. The law attaches such disabilities as consequences of 
his claiming the benefits of the title; when he declines the 
latter, he relieves himself of the former. Nor do we perceive 
any inconsistency in the titles set up by defendant in his sev- 
eral answers. They seem to be portions of a series of acts 
all tending to the same purpose to perfect title in him. 

The main question in this case is the admissibility in evi- 
dence of the copy-deed of gift. It was offered in various 
ways by the ingenius and able counsel for plaintiff in error 
in the Court below, and being rejected as often as offered, 
many errors are assigned. I shall notice each separately, 
but consider the entire question at once. The papers might 
be admissible: Ist, under the common Jaw rules, or 2d, as 
a copy from the registry, or 3d, under the Act 1855-6. Did 
the case presented to the Court below make it admissible un- 
der either? 

1. Under the common law to admit such secondary evi- 
dence, three facts must appear to the Court: 1st. The exist- 
tence and genuineness of the original. 2d. Its loss or destruc- 
tion, and 3d. Evidence that the paper offered is either an 
examined or sworn copy. As to the first requisite, slight 
evidence is said, by some of the authorities, to be sufficient, 
and where no issue is made by the pleading as to the existence 
of the original, this seems to us to be right. When such an 
issue is made, as in this case, the Court ought to require some 
more cogent and satisfactory evidence, and such as we do not 
think appears in the record. 

But if there was, this was no examined or sworn copy, but 
a copy of a copy, and hence inadmissible under the common 
law without other proof to annex it to the original. 
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2. Was it admissible as a copy of a registered deed? It 
purports to have been attested by two witnesses, neither of 
them officially. dow came it upon the recoyd? No pro» 
bate accompanies the copy. Shall the Court presume it pro- 
bated properly before recorded? In those States where the 
probate and order for registry .is a judicial or quasi judicial 
proceeding, such a presumption might be urged upon the 
Courts, and with plausibility. But can it be done in this 
State where the registry is made without notice to a grantor 
and by a ministerial officer, who is allowed no discretion in 
the matter? We think not. A copy from the registry must 
show that the same came properly on the registry. The only 
evidence offered of that fact here, was the certificate of the 
Clerk that there was a probate attached to the deed on the 
record. Two fatal objections show this evidence to be insuf- 
ficient, viz: 1. That this was a judicial opinion of the Clerk 
to which he was not competent to testify. 2. That the evi- 
dence of the Clerk himself disproves the truth of this certifi- 
cate. 

3. Was the copy admissible under the Act of 1856? That 
Act prescribes that “where in any counties in this State the 
public records of the county have been destroyed by fire, any 
deed or other instrument in writing that is found to have been 
recorded, and the record burnt, such deed or other instru- 
ment in writing shall be taken and held to have been recorded 
legally and upon sufficient proof of execution in all the 
Courts of this State.” The 2d section allows the contents of 
the record to be proved by any person who at any time may 
have read the record. Two questions arise upon this statute, 
1st. Is this presumption of proper probate conclusive or only 
prima facie, and subject to rebuttal? 2d. If traversable, 
before whom should the issue be heard, the Judge or the 
jury? Upon the first point we are, without difficulty, unani- 
mous. The intent of the Legislature was clearly to relieve 
persons from the effects of such conflagrations by creating a 
presumption of proper probate in behalf of all their title 
papers. This was wise and generous legislation. But to go 
further, and to say to contestants of these titles, you shall 
be barred from showing the truth by legal evidence, would 
be unwise and iniquitious legislation, and such as the Courts 
would not lightly attribute to this co-ordinate branch of the 
government. Upon tbe 2d point we have had more difficulty. 
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But a majority of the Court have arrived at a conclusion 
as to the proper construction of this Act, which is conform- 
able to the general principles of law, and yet seems to offer 
every benefit which any party could claim under it. 

The admission of secondary evidence is a question exclu- 
sively for the Court. When once admitted, the other party 
has no right to introduce evidence to the jury to show that 
the Court erred in admitting such evidence. The decision of 
the Court guoad hoc is final. If, then, this presumption is 
traversable, the rebutting evidence must be heard by the Court 
before he admits the secondary evidence. What reason is 
there for receiving evidence which afterwards must be with- 
drawn on production of further testimony to the Court? If’ 
the rebutting evidence was submitted to the jury, what would 
be its effect ? To call on the jury to decide a question which 
by law is properly for the Court, viz: whether a proper foun- 
dation is laid for the reception of secondary evidence? It 
would be a very anomalous question for the determination of 
a jury. Now, if there is much evidence, and conflicting evi- 
dence produced to the Court, we think the Judge might, of 
his own motion, call on a jury to decide this preliminary is- 
sue; or if either party demanded it, we think the Court ought 
to grant him a jury to decide this question of fact ; other- 
wise, and in this case, we think the Court did right to hear 
the evidence on this preliminary question himself. 

1e decision of the Judge upon the facts proved meets our 
approval, and consequently, we see no error in his withhold- 
ing this copy from the jury under the Act of 1856. 

Several questions have been argued before us with zeal, 
and much researclr manifested in respect to them, upon which 
we express no opinion, especially as to the effect of our Reg- 
istry Laws, in allowing copies of lost deeds to be given in 
evidence without further proof. There are unquestioned evils 
connected with the law practice which has obtained in the 
State, but we forbear to decide so momentous a point when 
it is unnecessary to the cause. 
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FUNDY vs. THE STATE OF GEORGIA. 


1. The opinion of a spectator, expressed just before the commencement 
of a fight, that one of the parties had a malicious intent towards the 
other, is not legal evidence that such an intent existed. 


Murder, in Gwinnett Superior Court. Tried before Judge 
Hurtcuins, November, 1859. 


The plaintiff in error, John Fundy, was indicted for the 
murder of Hardin Colson, and pleaded not guilty. 
The following is a brief of the evidence introduced on the 


trial : 
Testimony for The State. 


John Dunbar was present at the fight; deceased was in 
the room, together with some others, about to take a drink, 
and defendant came in and deceased asked defendant to 
drink with him; defendant made a short reply and refused, 
and then remarked to witness, he never was so insulted in his 
life, and witness asked him why? (the parties were about 
fifteen feet apart, defendant near the counter, and deceased 
near the door of the partition—they were in the back room,) 
defendant replied, that man asked him to drink with him, 
and he never was so insulted in his life; deceased remarked, 
if he was insulted at that to help himself; defendant wablied 
that he could, and turned and advanced toward deceased; 
defendant at that time run his right hand in his left bosom 
and cursed deceased ; called him a damned puppy; said he 
had stolen a dollar from him; deceased replied, but witness 
does not know what; the fight then commenced ; they came 
together, and deceased struck defendant some three or four 
licks with something; defendant kept advancing toward de- 
ceased until the fight commenced; deceased did not go to- 
ward defendant up to that time; they clinched and fell on 
the floor ; witness could not tell who was on top or how they 
were fighting; one or the other hallooed two or three times, 
but witness could not tell which; some person run up then 
and parted them; after they were parted, deceased went 
right out of the room; defendant then came up to the coun- 
ter and handed witness the knife, a bowie-knife about seven 








ent 
the 


ge 


he 


1€ 


nQw oO ~~ i—j 


—_—w— SOOO” ee CP 


ee oo eM a 





ATHENS, MAY TERM, 1860. 401 


Fundy vs. The State of Georgia. 





——_— 





inches long, (which is the same now shown), and told witness 
to lay it away, as he, defendant, could whip him, deceased, 
a fair fight; that he, defendant, was not hurt, but he guessed 
somebody else was, and defendant then went out at the door; 
witness afterwards saw some blood about midway of the blade 
of the knife, but did not examine it when it was first handed 
to him, and it had not been out of his possession until he dis- 
covered it; this all occurred on the 3d of October last, in 
this county ; witness saw deceased soon after the fight, and 
saw but one wound on him; that was on his left side; did 
not examine for any other; saw Drs, Russell and Freeman 
there; there were perhaps about one dozen persons in the 
room when the fight took place—Mr. Bennifield, Allen, two 
O’Shields, and Mr. Rutledge; these are all now recollected ; 
witness was behind the counter in the same room; as defend- 
ant turned from the counter he run his hand in his bosom ; 
cannot say any one besides the parties took any part in the 
fight ; did not see the knife until handed to him; it was then 
out of the scabbard ; does not think deceased a very.violent 
man; never saw deceased have but one fight besides this 
one. 

Cross-ecamined: Had heard of deceased having some 
fusses; does not know of deceased having the character of 
a violent man; witness did not come from behind the coun- 
ter; the persons were stirring about the room, the reason he 
could not see them any better; did not swear on the first trial 
that deceased struck him with a stick ; when they fell on the 
floor it was toward the back door some five or six feet from 
it; the hallooing during the fight by one of the parties, was 
to take him off; the stick witness found on the floor was 
about the size of the one shown, perhaps not so large; all 
the blows witness saw was struck near the partition door, 
and they scuffled towards where they fell; when deceased 
was striking he appeared to be striking at defendant’s head, 
and the blows seemed to be heavy; and the stick found was 
large enough for witness to kill a man with, if he struck him 
in certain places. 

Dr. W. J. Russell testified, he was called upon on the 
3d night of October to see deceased, and found him in 
Ambrose’s grocery, and found him on the floor with five 
wounds, one in the left side between the 8th and 9th ribs, 
two on the arm above the elbow, two on the back, the 
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one on the left side about four inches long and six inches 
deep, and about two inches directly and through the dia- 
phragm, touching the lungs, the left lobe, as it passed ; the 
wounds on the arm were small; the two on the back, one 
went to the hollow, and a little wider than the knife shown; 
thinks they were made with a knife; the one in the side ap- 
peared to be cuta little across; attend him; the wounds 
were inflicted on Monday evening, and he'died the Thursday 
following; is satisfied he died of the wounds; thinks death 
ensued from the one in his side. 

Cross-examined: But one wound, in his opinion, mortal; 
first went two inches through the ribs, and four inches be- 
tween the ribs, and then turned down through the diaphragm 
about four inches; he thinks that the parties were on their 
feet at the time, but could be done just as well if they were 
down, and deceased on top of the prisoner; deceased was 
frequently in difficulties, and a very stout man. 

For Prosecution: Thinks the wound could be inflicted with 
the knife shown, and the point is turned as if it had struck 
something; defendant is not so stout looking as deceased; 
deceased was a man of great physical power. 

Dr. Jesse Lowe saw deceased in Ambrose’s grocery on 
Monday night of the election, and described the wounds 
nearly as Dr. Russell; deceased lived about four days; 
thinks the one in the side proved mortal, and the knife 
shown is long enough to make the wounds; was inclined to 
believe the wound was given in an inclined position ; has no 
doubt but the wound was the cause of his death. 

Cross-examined : Thinks the wound failed to heal, and the 
loss of blood and the effusion and cutting the diapragm was, 
he thinks, the cause of his death; he was removed to Mr. 
Garret’s the next day ; the wound or incission in the dia- 
phragm was from four to six inches; cannot account for the 
wound being wider in the diaphragm ; lying down would per- 
haps have a tendency to increase the rupture; saw deceased 
that day ina quarrel ; cannot say he was a violent man ; he 
was a man of fine physical developments. 

For State: It would be almost a miracle for one to recover 
with such a wound. 

Dr. Russell reintroduced by Prosecution: The cut could 
- have been made standing or lying; the wound could have 
been made larger in than out; he died from inflammation ; 
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he was carried carefully on a cot ; he was kept propped up as 
much as possible. 

John O’Shields was present at the difficulty; it was at 
Sterling’s grocery; deceased called out liquor, and asked® 
defendant to have some, and he replied short and refused, 
and deceased started out and stopped at the door; was in 
the back room, and had, in going out, got to the middle 
door and stopped, and deceased took a stick from witness 
which was about one inch or so thick; about that time de- 
fendant told Dunbar that he had never been so insuJted in 
his life, and Dunbar asked why, and he said by as damned 
a rascal as Colson asking him to drink with him; deceased 
and defendant was about ten or twelve feet apart; deceased 
said, in substance, listen at that damned rascal, and oughtn’t 
I to frail him with a stick, and replied to defendant, if he 
was insulted to help himself, and defendant then approached 
deceased and said, you are a damned puppy, and have sto- 
len a dollar from me; defendant had his right hand under 
the left breast of his coat at the time; deceased gave back 
a step or two against a barrel and raised his stick and said, 
don’t draw a pistol, and defendant advanced to within a 
step or two of deceased ; deceased then struck defendant two 
or three times with the stick, and defendant backed while 
deceased was striking until they got near the counter; de- 
ceased then dropped the stick and they clinched and tusseled 
and fell on the floor, and witness then saw the knife going 
atime or two, and deceased got hold of defendant’s wrist 
of the hand in which the knife was held; at that time de- 
fendant was on his back on the floor, and deceased was 
nearly on him, but not quite; deceased had, when witness 


- parted them, his knee on defendant’s left arm, and was hold- 


ing the wrist of his right hand in which was held the knife, 
and witness slung deceased back, and he, deceased, went out 
at the door, and witness saw him no more till at W. Am- 
brose’s ; thinks the knife shown is about such a knife as de- 
fendant had when parted, and when striking with it he was 
striking deceased rather on the left side and back, most 
likely on the back; Ambrose’s and Sterling’s groceries are 
almost joining, and witness saw deceased in Ambrose’s gro- 
cery sitting holding his side and bleeding very freely ; it is 
in this county; was about 8 o’clock at night on the first 
Monday in October last ; it was about two or three minutes 
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after deceased left, witness found him in Ambrose’s grocery ; 
saw but one wound on deceased at the time; that was on the 
left side, about three or four inches wide; deceased’s coat 

@identified ; did not see his wounds dressed ; deceased died at 
Garrett’s ; when deceased backed against the barrel, he rather 
creaned back ; deceased, in the opinion of witness, was not a 
violent man, but would run against a man pretty strong if 
he had advantage of him. 

Cross-examined: Deceased asked defendant if he would 
not take something, and defendant refused; at the time de- 
fendant made the remark to Dunbar about being so insulted, 
defendant had his back towards deceased ; thinks deceased 
did not say damn you; does not recollect swearing so on the 
other trial, but if he did, deceased said so; thinks deceased 
raised the stick after he stepped back; defendant got near 
deceased before he stopped, and about that time deceased 
struck ; if witness swore on the first trial that he had stopped 
before deceased struck him, it was so; some eight or ten feet 
from where they stopped and clinched to the back door; 
they fell very quick after clinching ; witness was in the door 
and scared and looking on; defendant had his right hand 
under the breast of his coat when deceased first struck, and 
knocked off a lick or two with his left hand; deceased was 
drinking a little; deceased was a man who would take upa 
fight very quick, but does not know that he was in the habit 
of getting up quarrels; thinks deceased was much of a man; 
heard some one (thinks deceased) say take him off, or part 
us ; thinks there were eight or ten persons in the room when 
the fight began, and some of them run out; witness and de- 
ceased were friendly at the time. 

Rebuttal: The chimney is near the counter, and the door - 
is nearer the counter than the chimney. 

Simeon O’Shields was present at the fight, and saw its de- 
fendant came into the grocery piazza where witness and de- 
ceased were standing, on the side of the house, and stood at 
the door, and then came towards witness and deceased ; de- 
ceased and Robert Bennifield was throwing crack-loo, and 
defendant staggered up agaiust deceased, and witness said 
he was the best man in the house; witness stepped out on 
the ground ; defendant acted like a drunken man ; defendant 
then came to witness and asked him to take a drink, and 
caught witness by the arm, and walked up to the bar and 
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called out some liquor ; defendant walked as straight as other 
men; think neither witness nor defendant very drunk at that 
time; this occurred but a short time before the fight—from 
five to fifteen minutes; after we went in, witness heard the 
throwing of crack-loo going on, and heard deceased talking 
until deceased came in the room; witness left no one out 
there but deceased and Bennifield ; after the staggering, wit- 
ness and defendant were standing in the door; witness put 
his foot upon the foot of deceased; deceased looked round, 
and witness told deceased if he did not mind, he, deceased, 
and defendant would have a bad difficulty, and deceased re- 
plied, he asked defendant no odds, if he would come at him 
right; this was a minute or two after staggering against 
them ; about the time liquor was set out for defendant, de- 
ceased came in and called out a pint of ginger brandy, and 
deceased and others drank out of the pint cup, and deceased 
passed it to witness, and he drank; deceased then asked de- 
fendant to drink, and defendant refused ; deceased asked de- 
fendant to drink in about the same manner he did witness 
and others, which was in a friendly manner; after drinking, 
deceased and some others started out, met some one at the 
partition door and stopped ; defendant then said to Dunbar, 
he had not been as badly insulted in six or twelve months; 
said remark was made in a common voice, and was loud 
enough for deceased to hear it; deceased then turned around 
and said, if that had insulted him he could insult him worse ; 
defendant replied, you are a damned puppy, and deceased 
replied, you are a damned liar; defendant replied, you are 
the very damned rascal that stole my dollar; defendant was 
standing leaning with his elbow on the counter, resting his 
head on his hand, and about that time deceased turned 
around and took a stick from some one; defendant raised up 
and turned around, and about that time deceased took hold 
of the stick ; as defendant turned around he put his right 
hand in his left bosom, and walked up towards deceased, and 
come in about two or three steps of deceased ; deceased step- 
ped back a step or so against a barrel, and said, don’t draw 
a pistol on me, and the next witness saw they were fighting ; 
could not tell which struck first ; witness had jumped upon 
the counter, and it seemed as if both struck about the same 
time; heard blows, and heard a stick fall, and defendant fell 
near the counter; whether he fell or deceased threw him, 
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does not know; deceased caught him by the wrist of the 
right hand, in which was the knife, and put his knee upon 
the same arm, and held him; about that time John O’Shields 
run up and caught deceased and threw him off, and thinks 
that defendant struck at deceased with the knife as he was 
thrown off; that was all the lick he saw after they fell; the 
knife shown is like the one witness saw defendant have; 
heard some one halloo, knife ; after separated, deceased caught 
his side and belly and ran out; witness then ran out after the 
deceased ; he next saw defendant a prisoner ; nothing to ob- 
struct view of witness from a full view of the fight. 

Cross-examination: There was, it appeared, three or four 
persons, or more, in the room at the time; witness was so- 
ber; it was a short or quick fight, perhaps not more than 
one minute; the parties fell close to the back door; no one 
between the counter and the parties while fighing, as recol- 
lected ; saw them all the time, but cannot tell who gave back ; 
the parties were but a very little distance from the middle 
door when they clinched and scuffled or tusseled to where 
they fell; the parties may have been upon the floor a short 
time; witness had been in the room with defendant a short 
time, perhaps five minutes; cannot say the precise words 
used by deceased when he asked defendant to drink ; knows 
nothing of the character of deceased as a bully; saw deceas- 
ed striking, but did not see the stick ; saw both parties strik- 
ing; both struck about the same time; witness cannot tell 
how many drinks he had taken that evening, but thinks he 
was not disguised with liquor; the reason why witness told 
deceased to mind, or him and defendant would have a bad 
difficulty, was that he had seen them have a difficulty pre- 
vious ; the difficulty was in September last; thinks in that 
‘difficulty deceased picked up an old pistol and said he had a 
great mind to knock him down with it; that difficulty was 
on account of the parties gambling, and “defendant cursed de- 
ceased and said he had stole a dollar ; witness and his brother 
prevented deceased from striking defendant with the pistol ; 
heard deceased make no other threat in reference to defend- 
ant; was about knocking him down. 

Rebuttal: The light appeared dim in the part of the house 
where the parties were fighting ; does not know whether the 
pistol was capable of shooting or not ; thinks the butt of the 
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knife shown is the same defendant had in his bosom at the 
September fuss. 

James Allen saw a portion of the difficulty ; deceased 
struck defendant with his fist, and defendant was using his 
knife, was the first I saw; they were then on their feet, and 
near the middle of the counter, not very far from the middle 
of the floor; defendant appeared to be striking deceased on 
the left side with a knife; appeared to be a pocket-dirk, 
about five or six inches long in the blade; as deceased was 
in the act of throwing defendant, he, deceased, said, boys, 
see me a fair fight, and defendant struck him, and deceased 
threw defendant on the floor and then jumped and went out 
of the room; defendant then got up and handed his knife 
to John Dunbar, and said, by God, if he wanted a fair fight, 
he could give it to him, and defendant then went out; as they 
fell, deceased sorter fell over defendant, and then ran off; 
saw defendant strike some two or three licks; saw deceased 
strike with nothing but his fist. 

Cross-examined : There were several persons in the room ; 
saw deceased strike but one lick, and that was with his fist ; 
there was but one candle, and a dim light at that, as witness 
recollects; deceased fell rather over defendant; did not hold 
him down; defendant was not flat on his back on the floor; 
rather on one hip and elbow, as well as recollected ;witness 
was not drunk, but drinking some; was not in Lawrenceville 
on the next day, or day thereafter; told Matthew Crawford 
that he saw deceased strike defendant three licks with a stick ; 
_ has no recollection of being in Lawrenceville since the diffi- 
culty until last Monday. 

Nimrod Miller saw a difficulty between deceased and de- 
fendant last September Court, one night, in an old house; 
defendant accused deceased of taking a dollar from him; de- 
ceased denied it; defendant said he be damned if he didn’t, 
and deceased said he be damned if he did; defendant replied, 
you area damned liar; they both rose and deceased com- 
menced pulling off his coat, and defendant run his hand in 
his side-pocket, and one of the O’Shields caught deceased, 
and witness caught defendant and carried him out of the room, 
and witness went back in the room and the door was shut, 
and deceased reconciled; defendant called witness out and 
asked him if there was any chance to get to whip that damned 
rascal, he had stolen a dollar from him, and that he would 
kill him, or have satisfaction for his dollar. 
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Cross-examined: Did not hear deceased say he would kill 
defendant if he made the charge again; afterwards, witness 
told deceased he had better watch defendant, and deceased 
replied, he did fear the damned rascal ; if he ever made a 
pass at him he had better make a sure one; did not tell de- 
fendant anything about deceased getting into difficulties ; he, 
deceased, was a man that would not take anything from any 
body ; deceased was not a man of difficulty; the pistol in 
the room was not loaded, and the barrel about two and a half 
inches long. 

John Gauge, on the night of the 3d October last, met de- 
fendant on the street, opposite Ambrose’s grocery. 

Cross-examined: Knew deceased. 

Joseph H. Gauge saw defendant on the night of the diffi- 
culty. 

Cross-examined : Knew deceased : 

Martha Williams never heard defendant make any threats 
about deceased, except, that if he ever pestered him he would 
whip him. 

Cross-examined: Ellen McDaniel lives at the house of 
Adaline Hunt ; lewd women live there. 

Ellen McDaniel heard defendant say, on Monday night of 
last Court, that if ever Hard Colston crossed his path he in- 
tended to cut his God damned daylights out, and patted his 
breast and said he had something in there to do it with. 

Oross-examined: Lives at Adaline Hunt’s; been there two 
or three months; lived A. Liddle’s previous to that ; the con- 
versation testified to, was in the house, in the early part of 
esp rtnee ; defendant stayed about two hours; Roach came 
off with defendant when he left; it is about one mile to 
Hunt’s ; deceased was there at the time the threat was made, 
‘but was not in the house; never heard deceased say any- 
thing about defendant. 

Hiram J. Cox got the knife shown from John Dunbar ; it 
was bloody and battered. 

Cross-examined: Could not consider the house of Adaline 
Hunt’s a whore-house ; Ellen McDaniel is considered a per- 
fect prostitute. 

P. A. Sterling knew deceased ; he was not considered a 
violent, overbearing man, but would not be run over. 

Cross-examined : Does not know of him being an over- 
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bearing man; Adaline Hunt’s house is considered a brothel ; 
Ellen McDaniel is a prostitute. 

Hiram J. Cox, reintroduced ; Knew deceased; thinks he 
was a coward, instead of a violent man. 

James D. Spence knew deceased ; does not think him a 
violent man. 

Cross-examined: Believed that he would be a dangerous 
man when aroused ; Adaline Hunt’s house bore the reputa- 
tion of a whore-house; Ellen McDaniel has the reputation 
of a whore. 

Zebulon B. Craig has known deceased since 1853; would 
allow himself trampled upon, but when pushed upon he 
would defend himself; did not consider him a violent man. 

Cross-examined: I have taken no part in this prosecution 
except in one thing; deceased or any man is worse when 
drunk than sober. 

Asa McMillen arrested defendant on the night of the af- 
fray, between Dr. Lewis’ doctor-shop and the blacksmith- 
shop ; he was going towards the shop. 

Here the State closed. 

Defendant introduced no evidence. 

Counsel for defendant objected to the testimony of O’- 
Shields, “that from five to fifteen minutes before the fight, 
prisoner staggered up against witness and deceased, who were 
standing together, and swore that he was the best man in the 
house,” and to the testimony of the same witness, “that im- 
mediately after the above occurrence, witness told deceased 
to be on his guard; if he did not, deceased would have a bad 
difficulty with prisoner.” The objection to this testimony, 
was upon the grounds that there was no connection between 
the occurrence first testified to and the fight, and that the 
latter was merely the opinion of the witness. The Court 
overruled the objection and the testimony went to the jury, 
and counsel for defendant excepted. 

The evidence being closed, the Court commenced its charge 
to the jury, as follows: 

“You have been long detained in this investigation, and 
must be fatigued. I shall, therefore, as briefly as I can, ex- 
plain the law to you, and then it will remain for you to ren- 
der such a verdict as the law and evidence warrant. Before 
doing so, let me remind you that in considering the case, you 
are to let none of the common passions of our nature influence 
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you; no prejudice or partiality should be permitted to enter 
into your deliberations ; as men, we might, on the one hand, 
weep over the sad fate that sent a young man, with his man- 
gled body, to the grave, where it now moulders—and we 
might, on the other hand, weep over the condition of the 
prisoner at the bar, and over the sorrows and distresses of a 
good old man whose gray hairs may be brought with sorrow 
to the grave, as others have been, by an unfortunate son, 
But as jurors, you are to indulge in none of these feelings, 
You have taken an oath to find your verdict according to 
the evidence, and to that, and nothing else, you ought to 
look for your guide in making up your verdict.” 

Counsel for defendant complained of this charge, as calcu- 
lated to impress too strongly the minds of the jury against 
the prisoner, and excepted thereto. 

The Court further charged the jury, that “if they believed 
that it was prisoner’s intention to provoke a difficulty with 
deceased, to induce him to make an assault upon prisoner, 
and deceased did make an assault thus provoked by prisoner, 
with a design to use this as a pretext to inflict his vengeance 
upon him and killed him, it was murder ; or if prisoner was 
approaching deceased with a deadly weapon, with intent to 
kill or wound him, and deceased struck him in self-defense, 
and used only such force as was necessary for his defense, 
and the prisoner killed him, in pursuance of his original in- 
tention, it is murder.” 

The Court further charged, that “witness cannot be im- 
peached by proof that she is a prostitute; her want of chas- 
tity may and ought to exclude her from good society, but 
it does not, in law, impeach her veracity as a witness, or ex- 
clude her testimony.” 

The Court further charged, that “the law does not impute 
perjury to any witness, unless he or she is contradicted or 
impeached, and the jury must look to the whole evidence. 
If the witnesses disagree or contradict each other, the jury 
are to judge between them and determine according to their 
opinion as to the truth of the evidence.” 

To all of which charges the counsel for prisoner excepted. 

The jury returned a verdict.of guilty: whereupon, coun- 
sel for prisoner moved for a new trial, on the grounds of 
error in the rulings and charge of the Court above stated 
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and excepted to; and on other grounds not given, because 
not necessary to illustrate the decision of the Court. 

The Court refused the motion for a new trial on each and 
all the grounds therein taken, and counsel for prisoner ex- 
cepts, and assign said refusal as error. 


Crark & Lamar; J. N. GLENN; Gorpoy, for plaintiff 
in error. 


Solicitor-General THURMAND, contra. 


By the Court—StTEepueEns, J., delivering the opinion. 

The whole theory of murder in this case rested upon the 
fact that the prisoner had an intent to kill the deceased before 
the fight commenced. The opinion of O’Shields, therefore, 
that he had such an intent, was very material evidence. It 
tended to hurt the prisoner, because it bore directly upon the 
point to be established against him. It was not Jegal evi- 
dence, not because such an intention was an improper fact to 
be proven, but because the mere opinion of a witness, ex- 
pressed, not on the stand under oath, but reported by him 
on the stand under oath, as having been expressed just before 
the fight commenced, was an improper means of proving it. 
The attempt was made in the argument to bring this evi- 
dence within the principle of ves geste, but it cannot be 
brought within that principle. The opinions which specta- 
tors may happen to form concerning an affair, cannot be con- 
sidered as part and parcel of the affair; and whether they 
keep their opinions to themselves or express them to others, 
can make no difference, unless the expression may have in- 
fluenced the course which the affair took. In such a case, 
the expression of the opinion would be part and parcel of the 
affair itself. If, for instance, the deceased in this case had 
been the slayer instead of the slain, he might have proved 
that this opinion had been expressed to him just before the 
fight, by way of showing that he acted on a warning of dan- 
ger, and not from malice. In that case, the opinion would 
not be any evidence that the fact had been in accordance 
with it, but the expression of the opinion would itself be a 
fact, exerting an influence upon the transaction. But in this 
case, the opinion went as evidence that the fact had been in 
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accordance with it; that is to say, as evidence that the pris- 
oner did have the intent to kill before the fight commenced, 
The expression of that opinion to the deceased could have 
had no influence upon the prisoner, and there is no more 
reason for allowing the witness to testify that he had ex- 
pressed such an opinion to the deceased, than there would be 
for allowing him to testify that he had thought so, without 
expressing it. In other words, the expressed opinions of 
spectators, except when they may be fairly supposed to have 
exerted an influence upon the affair, and no more part and 
parcel of it than their secret thoughts would be. We find 
no other error in this record. 
Judgment reversed. 





